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Relating to the legislature; establishing certain interim study commissions;
appropriating money. .

.-
BE IT ENACTED BY THE LEGISLATURE OF THE

STATE OF MINNESOTA:

Section 1. 11< '" :I< * '"
Section 2. :;: :;: * '" '"
Section 3. Subdivision 1. (CONSTITUTIONAL STUDY COMMISSION.)

A commission of 21 members is created consisting of six members of the house
of representatives appointed by the speaker, six members of the senate appointed
by the committee on committees, one person appointed by the chief justice of the
supreme court and eight interested citizens, including the chairman, appointed by
the governor.

Subd. 2. (SCOPE OF STUDY.) The commission shall study the Minne
sota Constitution, other revised state constitutions and studies and documents
relating to constitutional revision, and propose such constitutional revisions and
a revised format for a new Minnesota constitution as may appear necessary, in
preparation for a constitutional convention if called or as a basis for making further
amendments to the present constitution. It shall consider the constitution in relation
to political, economic and social changes. It shall report to the governor, the legis
lature and the chief justice on November 15, 1972, recommending such procedures
as it may deem necessary and proper to effectuate its recommendations.

Subd. 3. (SUBCOMMITTEES; HEARINGS; WITNESSES.) The com
mission may appoint committees made up of citizens of the state to deal with
particular problems or phases of its study, but there will be at least three members
of the commission on each committee. The commission and its committees may
hold hearings at the times and places as convenient for the purpose of taking evi
dence and testimony to effectuate the purposes of this act, and for those purposes
the commission and its committees may issue subpoenas. In the case of contumacy
or refusal to obey a subpoena issued under the authority hereof, the district court
in ,the county where the refusal or contumacy occurred may upon complaint of the
commission by its chairman punish as for contempt the person guilty thereof.
Witnesses shall be paid the fees and mileage required to be paid to witnesses in
civil actions in district court, but fees need tiot be paid in advance unless ordered
by the commission or by the committee issuing the subpoena.

Subd. 4. (EXPENSES PAID.) Members of the commission and its com
mittees will serve without compensation but shall be allowed and paid their actual
traveling and other expenses necessarily incurred in the performance of their duties
as provided for state employees. The commission may employ expert clerical, legal
and other professional aid and assistance; and may purchase stationery and other
supplies; and do all things reasonably necessary and convenient in carrying out the
purposes of this act.

Subd. 5. (APPROPRIATION.) $25,000 is appropriated from the general
fund to the commission for the purposes of this ~ct. Expenses of the commission
shall be approved by the chairman or another member as the rules of the com
mission provide and paid in the same manner that other state expenses are paid.

Sec. 4. * '" * '" *

J



1.

- ------ - -

MINNESOTA CONSTITUTIONAL STUDY COMMISSION
G·19E Administration Building/St. Paul, Minnesota 55155

Senators and Representatives of the Legislature
Governor Wendell R. Anderson
Chief Justice Oscar R. Knutson,.
The. Constitutional Study Commission takes pleasure ~n transmitting herewith a copy of its report as required by
Chapter 806, Laws of Minnesota, 1971.

After a careful examination of Minnesota's 115-year-old Constitution, the Constitutional Study Commission gen
erally concluded that the original document as amended since adoption is an adequate statement of the rela
tionship between the people of this State and their government. This overall reaction was further confirmed by ex
amination of the constitutions of other states, many of which are cluttered with an alarming amount of detail which
Minnesota largely, and more wisely, leaves to the discretion of the Legislature.

No state's constitution is perfect, however, and Minnesota's Constitution is no exception. As a result, we are here
in submitting our recommendations for many substantive changes, for a revised constitutional format, and for a
strategy for implementing our recommendations in a phased and orderly manner over'the next few years.

It must be emphasized that the following recommendations embody only a few of the many constitutional
amendments suggested by this Commission for future submission to the voters, It must also be emphasized that
many aspects of Minnesota's Constitution have not been exhaustively studied by this Commission. Our recom
mendations identify many problems which will need careful review by a future study group.

The Constitutional Study Commission recommends that the 1973 Legislature implement the following suggestions
on the method of constitutional change and consider the following amendments for inclusion on the 1974 ballot.

Minnesota's Constitution should be revised by a series of comprehensive amendments to be submitted in a
phased and orderly manner over the next few elections. (See pages 10 and 13.)

The Legislature should authorize the creation of another constitutional study commission, adequately staffed
and financed, to continue an in-depth study of Minnesota's Constitution and recommend further revisions to
future legislatures. (See pages 11 and 13.)

As priorities for action by the 1973 Legislature, the 1972 Constitutional Study Commission recommends five con
stitutional amendments:

(1) A revised constitutional structure for Minnesota, deleting obsolete and inconsequential provisions, clarify
ing and modernizing the language, and reorganizing logically related provisions, thus providing a well-struc
tured and coherent document that would facilitate orderly revision. (See page 14.)

(2) A "Gateway Amendment" which would open the door to thorough-going reform by the amendment route.
This gateway amendment would ease the difjicult ratification majority of our Constitution, allow limited citi
zen initiative on the legislative article, and provide for a special election on amendments by a two-thirds legis
lative vote. The gateway amendment would also relax the requisites for holding a constitutional convention by
lowering the legislative majority needed to submit the call and the voter majority needed to ratify the call. (See
pages 29-32.)

(3) An amendment to the reapportionment sections of the legislative article which would set up standards for
redistricting and remove the reapportioning power from the Legislature to a bipartisan Districting Commission
of 4 legislative and 9 non-legislative members. (See pages 17-19.)

(4) An amendment to the finance article which would allow for a "piggyback income tax" system by per
mitting the State to levy taxes computed as a percentage of federal taxes. (See page 26.)

(5) An amendment repealing the gross earnings tax paid by railroads in lieu of other taxes, thus allowing the
Legislature to set the form and rate of taxation on railroads as it does for other industries. (See page 28.)

Because of the -nature of constitutional revision, the Constitutional Study Commission is hopeful that, with your
leadership and the continuing efforts of the citizens of our State, the recommendations proposed by this Commis
sion will begin to, be implemented by the 1973 Legislature. With that kind of de.dicated effort, we are convinced that
Minnesota will have a Constitution which will contribute markedly to the responsible and responsive state govern
ment which its citizens desire and deserve.

Respectfully submitted,

ELMER L. ANDERSEN, Chairman



MEMBERSIDP OF MINNESOTA CONSTITUTIONAL STUDY COMMISSION

ANDERSEN, ELMER L., Chairman
Chairman H. B. Fuller Company
Chairman University of Minnesota

Board of Regents
Former Governor

S1. Paul

AUERBACH, CARL A. "
Acting Dean of Law School and

Professor of Law, University of
Minnesota

Golden Valley

BROWN, ROBERT J.
State Senator
Professor of School Administration,

College of S1. Thomas
Stillwater

DAVIES, JACK
State Senator
Professor of Law, William Mitchell

College of Law
Minneapolis

DIRLAM, AUBREY W.
State Representative

(Speaker of House)
Farmer .

Redwood Falls

EVENSON, ORVILLE J.
Cement Masons Local No. 557,

Minnesota State AFL-CIO
Minneapolis

Steering
Hon. Elmer L. Andersen, Chairman
Hon. Karl F. Rolvaag, Vice-Chairman
Mrs. Diana E. Murphy, Secretary
Sen. Robert J. Brown
Sen. Jack Davies
Rep. Richard W. Fitzsimons
Rep. Joseph Prifrel
Prof. Carl Auerbach
Mrs. Betty Kane

Amendment Process .
Mrs. Betty Kane, Chairman
Sen. Carl A. Jensen
Rep. Ernest A. Lindstrom

Bill of Rights and Elective Franchise
Mrs. Diana E. Murphy, Chairman
Sen. Robert J. Brown
Rep. L. J. Lee

Education
Rep. O. J. Heinitz, Chairman
Mr. Orville J. Evenson
Mr. Duane C. Scribner

FITZSIMONS, RICHARD W.
State Representative
Farmer

Warren

HEINITZ, O. J.
State Representative
Personnel Consultant

Plymouth

HUGHES, JOYCE A.
Associate Professor of Law,

University of Minnesota
Minneapolis

JENSEN, CARL A.
State Senator
Attorney at Law

Sleepy Eye

KANE, BETTY (Mrs. Stanley)
Editor

Golden Valley

LEE, L. J.
State Representative
Regent, University of Minnesota

Bagley

LINDSTROM, ERNEST A.
State Representative

(Majority Leader)
Attorney at Law; C.P.A.

Richfield

COMMISSION STAFF

Mr. David Durenberger, Executive Secretary
Mrs. Betty L. Rosas, Office Secretary
Professor Fred Morrison, Research Director
Mr. Jon Schroeder, Communications Director

COMMITTEES

Executive Branch
Sen. Carl A. Jensen, Chairman
Hon. Karl F. Rolvaag·
Sen. Kenneth Wolfe
Final Report
Mr. Duane C. Scribner, Chairman
Prof. Carl Auerbach
Mrs. Betty Kane
Finance
Rep. Richard W. Fitzsimons, Chairman
Sen. Jack Davies
Sen. Robert J. Tennessen
Rep. Ernest A. Lindstrom
Mr. Duane C. Scribner .

Intergovernmental Relations and Local
Government

Sen. Kenneth Wolfe, Chairman
Rep. O. J. Reinitz
Prof. Joyce A. Hughes

Judicial Branch
Prof. Joyce A. Hughes, Chairman
Hon. James C. Otis
Hon. Karl Rolvaag
Sen. Stanley N. Thorup

ii

MURPHY, DIANA E.
(Mrs. Joseph E., Jr.)
Law Student
Past President, Minneapolis League of

Women Voters
Minneapolis
OTIS, JAMES C.

Associate Justice, Supreme Court
S1. Paul
PRIFREL, JOSEPH

State Representative
S1. Paul
ROLVAAG, KARL F.

Former Governor
Northfield
SCRIBNER, DUANE C.

Special Assistant .to
Governor Wendell R. Anderson

Minneapolis
TENNESSEN, ROBERT J.

State Senator
Attorney at Law

Minneapolis

THORUP, STANLEY N.
State Senator
Attorney at Law

Blaine
WOLFE, KENNETH

State Senator
Partner, Associated Lithographers

St. Louis Park

Legislative Branch
Prof. Carl Auerbach, Chairman
Sen. Robert J. Brown
Rep. Aubrey W. Dirlam
Rep. Joseph Prifrel
Mrs. Diana E. Murphy

Natural Resources
Rep. Aubrey W. Dirlam, Chairman
Sen. Stanley N. Thorup
Mr. Orville J. Evenson

Structure and Form
Hon. James C. Otis, Chairman
Sen. Jack Davies
Rep.. O. J. Heinitz

Transportation
Sen. Robert J. Tennessen, Chairman
Rep. L. J. Lee
Rep. Joseph Prifrel
Mr. Orville J. Evenson



f

TABLE OF CONTENTS

Summary of Recommendations. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . v

Introduction .

Section One: Minnesota's Constitution, Its History and Its Future. . . . . . . . . . . . .. 3

'-. Natur.e and Purpose of a Constitution. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 3

Recent Constitutional Reform in the United States. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 3

History of Constitutional Revision in Minnesota. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 4
The Document, 4 ... Constitutional Change 1857 to 1947, 4 ... Constitu-
tional Change 1947 to the Present,S ... An Era of Amending Success, 6

Governor Anderson's Special Message on Constitutional Revision. . . . . . . . . . . . . . . . .. 6

Activities of the Constitutional Study Commission of 1972.. . . . . . . . . . . . . . . . . . . . . .. 6
Enabling Legislation, 6 ... Membership, 7 ... Initial Organization, 7 ...
Plan of Work, 7 ... Research and Public Communication, 8 ... Public
Hearings, 8 ... Formulation of Recommendations, 8

Section Two: Alternatives for Revising Minnesota's Constitution ~ : . . . . . .. 9

The Constitutional Convention ....................•..............•.......... 9

Piecemeal Amendments 10

Two Middle Ways 10

Constitutional Study Commissions............................................ 11

Section Three: Recommended Changes in Minnesota's Constitution······ ··· 13

Method of Revision 13

Revised Constitutional Framework 14

Bill of Rights 14

Legislative Branch '" ........••..... 15

Executive Branch 20

Judicial Branch 21

Elective Franchise 24

Education Provisions . . . . . . . . . . . . . . . . • . . . . . . . . . • . . . . . . . . . . . . .. 25

Finance Provisions 26

Intergovernmental Relations and Local Government. . . . . . . . . . . . . . . . . . . . . . . . . . . .. 28

Amending Process ..........•......................•....................... 29

Transportation .........................•.................................. 32

Natural Resources ...........................................••.....•...... 34

Section Four: Priority Recommendations to the 1973 Legislature 36

Footnotes 38

Selected Bibliography . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 39

Appendixes:

A: Action Taken on Major Recommendations ofJ948 Commission 40

B: Constitutional Study Commissions Operative Between 1968 and 1972 , ., 41

C: Text of Form Revision of the Minnesota Constitution , ......•.... 43

D: Text of Amendment Relating to Reapportionment. . . . . . . . . . . . . . . . . . . . . . . . . . .. S2

E: Text of Amendment Allowing Determination of State Income Tax on Basis of
Federal Income Tax ...................................•................ 55

F: Text of Amendment Repealing Special Tax Provisions for Railroads , S5

G: Text of Gateway Amendment. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • .. 56

iii



-------_.



SUMMARY OF RECOMMENDATIONS
OF THE

CONSTITUTIONAL STUDY COMMISSION

(The following summary of Commission action on its eleven committee reports i
arranged in the order most closely approximating that of the present Constitution.)

The Constitutional Study Commission recommends that Minnesota's Constitution be updated and improved
by means of a comprehensive series of amendments submitted in an orderly manner over a number of elections.

he present Commission recommends that it be succeeded by another study commission which would advise suc
ceeding legislatures on the CODtent and priority of future amendments. (See pages 13 and 14.)

In order that constitutional improvement be facilitated, the Commission recommends the adoption of a Gate
way Amendment, easing Minnesota's difficult amending process. The contents of this amendment are summarized
below and discussed on pages 29 to 32. (Draft language constitutes Appendlx G of this report.)

In order that all future amendments can befitted into a coherent, clear, well-structured document, the Com
mission recommends the adoption of the revised constitutional framework summarized below and discussed on page
14. (Draft language constitutes Appendix C of this report.)

Other amendments recommended for submission on the 1974 ballot are starred in the presentation below.

Constitutional Change

Constitutional Change

Statutory Change

Not Recommended

Further Study

Constitutional Change

Revised Constitutional Format
II< By stylistic changes, reordering of related sections the deletion of obsolete,

redundant and unnecessary verb.iage the present constitutional provisions can
be clarified; comprehensibility and coherence of the document improved; the
number of words reduced by about one-third; and the number of articles reduced
from 21 to 14. Recommendations do not make any consequential changes in
the legal effect of the docu ment (p. 14; amendment text, p. 43)

BiU of Rigbts (Article I)

Addition of a section on due process and equal protection of the laws (p. 15)

Addition of a section guaranteeing the freedom of assembly (p. 15)

Implementation of the new due process and equal protection section by (J)
protecting groups suffering discrimination and (2) guaranteeing the individual
access to information on himself collected by public or private agencies (p. 15)

Right to bear arms provision (p.15)

Mechanics liens (p. 15)

Legislative Brandl (Article IV)

Authorization for the Legislature to call itself into special session by a two
thirds vote of both houses (p. 16)

Authorization for revenue bills to originate in either House or Senate (p. 16)

'" Changes in reapportionment sections (amendment lext, p. 52) :

Explicit provision that the Senate be elected after each new districting and
thereafter for four years until the nexl districting (p. 16)

Removal of reapportioning power from the Legislature to a Districting Com
mission (p. 17)

.. Recommended by the CommJssion for inclusion on tbe 1974 ballot.



Provisions Not
Recommended for Change

Statutory Change

Further Study

Constitutional Change

Constitutional Change

Composition of Districting Commission: speaker and minority leader of House,
majority and minority leaders of Senate (or their designated representatives);
2 members appointed by Governor; 2 by governing body of political party
other than that to which Governor belongs: 5 elected unanimously by other
members (p. 17)

Districting standards applying to composition of districts and designed to prevent
gerrymandering (p. 17)

Approval of districting plan by 8 of 13 members (p. 18)

Power of review and modification to state Supreme Court (p. 18)

Imposition o.f districting power on Supreme Court if Commission fails (p. 18)

Timetable for reapportionment stages to provide completion well in advance of
filing (p. 18)

Legislative power to determine own size (p. 16)

Legislative session length as provided in 1972 amendplent until tried out (p. 16)

Citizens commission to advise Legislature on legislative compensation (p. 19)

Party identification of legislative candidates (p. 19)

A unicameral legislature (p. 19)

Executive Branch (Article V)

Deletion of office of Secretary of State and statutory provision for present duties
(p.20)

Deletion of office of Auditor and statutory provision for present duties (p. 20)

Removal of pardoning power from Governor, Attorney General and Chief
Justice to a board appointed by the Governor, confirmed by the Senate and sub
ject to procedures established by the Legislalure (p. 21)

Deletion of membership of state board of investment and land exchange com
mission (VIII, 4 and 7) made necessary by deletion of Auditor and Secretary
of State from Constitution; membership to be provided by law (p. 21)

Addition of Lieutenant Governor to list in XIII, 1 of officials subject to im
peachment (p. 21)

Mandate that Legislature provide by statute for succession to offices of Governor
and Lieutenant Governor (p. 21)

Judicial Branch (Artide VI)

Gubernatorial prerogative of filling judicial vacancies created by incumbents not
filing for reelection (p. 22)

No adversary contest for judges; vote only on retention or rejection (p. 22)

Explicit designation of Chief Justice as "executive head" of judicial system
(p.23)

Adoption by Supreme Court of rules governing administration, practice and evi
dence in all courts, subject to change by two-thirds legislative vote (p. 23)

Appointment by Supreme Court of chief judge of each judicial district (p. 23)

Explicit power for Supreme Court to adopt rules of judicial conduct (p. 23)

Requirement tbat judges be admitted and licensed to practice law in State (p. 24)

Legislative authority to establish intermediate appellate court (p. 24)

vi



Provisions Not
Recommended for Change

Constitutional Change

Provisions Not
Recommended for Change

Statutory Change

Constitutional Change

Provisions Not
Recommended for Change

Further Study

-- -~----------

Exclusive gubernatorial authority to make judicial appointments (p. 22)

Division of trial courts between the district court and courts of inferior jurisdic
tion (p. 23)

Elective Franchise (Article VO)

Reduction in state residency requirement from six months to 30 days (p. 24)

Removal of requirement that new citizens wait three months before becoming
qualified voters (p. 24)

Removal of prohibition on voting rights for felons and mentally ill and retarded,
allowing Legislature to set qualifications and restrictions (p. 24)

Removal of election administration from state canvassing board (V, 2) and
Secretary of State to the Legislature (p. 24)

Reduction in age for bolding office from 21 to 18 (p. 25)

Education (Article VIU)

Prohibition against public aid to non-public schools (p. 25)

Lack of constitutional organization of higher education systems (p. 25)

Lack of constitutional organization of Department of Education (p. 25)

Retention of constitutional status of University of Minneso a (p. 26)

Lack of constitutional specification of State's role in financing elementary and
secondary education (p. 26)

Power for Higher Education Coordinating Commission to review budget requests
of aU systems of higher education (p. 25)

Finance (Article IX)

• Provision for "piggyback" income tax allowing levying and computation of
state taxes by federal definitions and formulas (p. 26)

Simplification and consolidation of limitations on state borrowing by:

(a) substituting "public purpose" standard for prohibition against internal
improvements (p. 27)

(b) allowing the State to guarantee loans to subdivisions and agencies (p. 27)

(c) changing, simplifying and consolidating provisions relating to state debt
by: requiring two-thirds legislative vote to authorize state borrowing;
eliminating 20-year maximum on maturity of state bonds; and incorpo
rating borrowing authority of highways in XVI, 12; airports in XIX, 2;
and forest fire abatement in XVII (p. 27)

(d) setting a time limit on litigation against state borrowing (p. 28)

4< Repeal of the in-lieu gross earnings tax on railroads specified in Article IV, Sec.
32(a), subjecting them to the same tax form and rate as other Minnesota in
dustries (p. 28)

Internal improvements land fund of IV, 32(b) and IX, 12 and permanent school
and permanent university fund of Vill, 4-7 (p. 28)

Uniformity in classification provisions (p. 28)

State power to levy special assessments against benefited property (p. 28)

Nearly obsolete provisions on banks and banking (p. 28)

vii



Constitutional Change

Provisions Not
Recommended for Change

Statutory Cbange

Constitutional Change

Provisions Not
Recommended for Change

Constitutional Change

Provisions Not
Recommended for Change

Further Study

Constitutional Change

Provisions Not
Recommended for Change

Local Government (Article XI)

Simplification and consolidation of Sees. 3 and 4 on home rule and charter
commissions (p. 29)

Addition of a section providing for joint use of local powers (p. 29)

County home rule, for which Legislature now has sufficient authorization (p. 29)

Requirement of local approval of laws relating to one or a few units (p. 29)

The Amending Process (Article XIV)

* The Gateway Amendment (amendment text, p. 56)

Provision of initiative on amendments relating to structure of Legislature (p. 30)

Approval of constitutional amendments by either the present majority of all
electors or 55% of those voting on the proposal (p. 31)

Submission of amendments at a special election with approval of two-thirds of
each house (p. 32)

Reduction of legislative majority needed to submit the question of calling a
constitutional convention (rom two-thirds to a simple majority (p. 32)

Submission of the question of calling a constitutional convention at a special
election with approval of two-thirds of each bouse (p. 32)

Approval of constitutional convention call by either a majority of all electors
or 55% of those voting on the proposal (p. 32)

Approval of a new constitution at an election held between two and six months
after adjournment of convention, at discretion of convention (p. 32)

Submission of amendments to voters by simple majority of both houses (p. 30)

Limitation of amendments to one subject (p. 31)

Lack of provision for initiative or periodic submission of question of holding a
constitutional convention (p. 32)

Majority of three-fifths for adoption of a new constitution (p. 32)

Transportation (Article XVI)

Repeal of entire article except authorization of Sec. 1 and bonding provisions
of Sec. 12, tbus "undedicaling" highway funds (p. 33)

In case the above repeal recommendation is not carried out, repeal of mileage,
bond and interest limitations of Sec. 12 (p. 34)

Repeal of IX, 15 allowing local bonding to aid railroad construction (p. 34)

Aeronautics authorization of Article XIX (p. 33)

Formula distributing highway user tax fund between trunk highways, county
state-aid roads and municipal state-aid roads (p. 34)

Natural Resources

Addition of an environmental bill of rights (p. 35)

Administration of state trust fund lands in IV 32(b) and VIII, 4-7 (p. 35)

Forest fire prevention and abatement of xvn and forestation of XVII (p. 35)

vlii
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INTRODUCTION

To amend a constitution - or replace it with a new one - requires the par
ticipation of both legislators and citizens.

In most states, including Minnesota, only the legislature can initiate changes;
in 14 states, either the legislature or the citizens can do so. In all states, only
the citizens can adopt these changes.

In Minnesota, as we shall see below, extraordinary citizen interest is required
to effect constitutional revision.

It is for this reason that the Constitutional Study Commission is addressing
its report to the people of Minnesota as well as to the 1973 Legislature. The 12
legislative and nine non-legislative members of the Commission are convinced
that with earlier citizen input, constitutional amendments would be more carefully
selected for ballot submission by the Legislature, more thoughtfully drafted in
committee, and more intelligently understood in the voting booth.

If the recommendations of the Constitutional Study Commission are adopted
by the 1973 Legislature, Minnesota will be committed to a more intensive and
comprehensive process of constitutional revision than at any time in its history.
This process should be both more interesting and more successful if Minnesotans
refresh their memories about the proper role of a cons.titution, the history of our
State Constitution and the changes we have made in it, then discuss the changes
still needed and the best way to make th~m.

Section One of this report gives background information on Minnesota's con
stitutional history, from the beginning of s.tatehood to the appointment of the Con
stitutional Study Commission of 1972. The two different ways in which Minnesota
has amended its Constitution, and the results of these two widely varying ap
proaches, are given special attention in this section.

Section Two reviews the different ways in which the Minnesota Constitution
could be revised - by constitutional convention, by piecemeal amendments, or by
a variation of the amendment process being used in many states. This section gives
the arguments for and against each of the three alternatives and the Commission's
reasoning for its choice of the third method--commonly known as phased, com
prehensive revision.

Section Three summarizes the work of the Commission's 11 study commit
tees, recommending specific constitutional changes to be made by amendment;
identifying constitutional provisions which, after careful consideration, we feel
should be left as they are; suggesting some important changes which we believe
are better suited to statutory than to constitutional treatment; and designating
areas for further study.

Section Four discusses the changes which the Constitutional Study Commis
sion is suggesting for priority action by the 1973 Legislature.

The appendixes (1) show how Minnesota's Constitution has been improved
since the 1948 study commission made its report; (2) outline the uses and com
position of constitutional commissions in other states; and (3) give the language
of the five constitutional amendments which th~ Commission advocates be placed
on the 1974 ballot.

All of the final decisions of the Commission are contained in this report.
However, the mimeographed reports of its study committees, available in the
Commission office, give much greater detail on the arguments for and against the
changes finally adopted.
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SECTION ONE

MINNESOTA'S CONSTITUTION: ITS mSTORY AND ITS FUTURE

NATURE AND PURPOSE OF A CONSTITUTION

It is quite possible for ~ democratic society to func
tion efficiently without a written rconstitution. Great
Britain has none, nor do the member states of many
federations, including most Canadian provinces.

In America, however, the written constitution has a
long and honored history. Still aboard ship, ten days
before landing on Plymouth Rock, the Pilgrims welded
themselves into a "civil Body Politick" through a docu
ment known as the Mayflower Compact and signed by
all male passengers, in which they agreed to abide by
the majority decision as to "just and equal laws."

Two months before the Declaration of Independence,
the Continental Congress further hallowed this tradition
by urging the 13 revolting colonies to "adopt such gov
ernments, as shall, in the opinion of the representatives
of the people, best conduce to the happiness and safety
of their constituents."

The colonies promptly responded by turning their
royal charters into constitutions or by adopting new
documents. Action was taken by the colonial assemblies
or by conventions called by these assemblies, which
bodies then proclaimed the documents in force. In
1780 came the first full participation of citizens in the
constituent (constitution-making) power. In Massa
chusetts the people elected delegates to a convention
called for the express purpose of drawing up a new
constitution. When drafted, the people voted on its
adoption.

The pattern was now fully set. As new territories
applied for admission to the Union, they were asked
by Congress to hold conventions to draft constitutions.
The new documents had then to be accepted by the
voters and approved by Congress.

Old or new, original or revised, the constitutions of
our 50 states have several things in common. Uniformly,
they do the following:

1. Establish a general framework of government,
providing for an executive, legislative, and judicial
branch.

2. Grant the legislature explicit powers in several
areas, notably taxing and spending, suffrage and elec
tions, education and relations with local units of gov
ernment.

3. Prohibit legislative action in several areas of civil
rights (bills of rights) .

4. Make arrangements to change the existing docu
ment.
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It is generally conceded that the best of these 50
state constitutions are the oldest, which were modeled
on the federal Constitution, and the very newest, those
of Alaska arid Hawaii. They are brief and confined to
basics. They have the outstanding virtue of distinguish
ing constitutional and statutory law. Constitutional law,
being fundamental, is made by the people; statute law
is made by the representatives of the people, as and
when it is needed.

In the nineteenth century, when most state con
stitutions were adopted, this distinction between con
stitutional and statutory law ,became blurred, even lost.
The reason was a prevalent distrust of legislatures. The
frontier individualists who assembled to write the new
constitutions acted almost like legislative bodies. They
wrote long, detailed, statutory-like provisions, hoping
to leave little for future lawmakers to decide. They put
rigid restrictions on all branches of government, but
especially the legislature.

Minnesota's Constitution, having been written in the
middle of the nineteenth century, shares these flaws
of inflexibility and verbosity. However, many subse
quent amendments have improved the workability and
the clarity of the document. In assessing the changes
still needed to make our Constitution an efficient char
ter of action, the Constitutional Study Commission was
less concerned with perfection of form than with these
pragmatic questions:

1. Does the present Constitution prohibit abranch
of government from doing something it ought to be
permitted to do, if it so decides?

2. Does the present Constitution permit a branch
of government to do something it ought to be prohibited
from doing?

3. Does the present Constitution permit a branch
of government to do or not to do something it ought
to be required to do?

When the answer to any of these questions was yes,
the Commission has either recommended specific
change or asked that future commissions give the
matter careful study.

RECENT CONSTITUTIONAL REFORM IN THE
UNITED STATES

In the last twenty years, the United States has been
one huge experimental laboratory in constitution
making. To the traditional methods of constitutional·
convention and separate amendment have been added
some ingenious variations and combinations.

f
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Constitutional reform received great impetus in the
early 50's from the report of President Eisenhower's
Commission on Intergovernmental Relations. In assess
ing the imbalance between federal and state activity,
the Commission laid less blame on federal encroach
ment than on defaulting state governments:

M,any state constitutions restrict the scope, effectiveness,
and adaptability or state and lOCal action. These self
imposed constitutional limitati'ons make it difficult for
many states to perform all the services the citizens require
. . . The Commission finds a real and pressing need for
states to improve their constitutions.1

States began responding - quickly, effectively, and in
increasing numbers - to the Commission's challenge
"to provide for vigorous and responsible government,
not forbid it."2

Response from legislative bodies was particularly
encouraging. In the past, where a rare constitutional
convention was held or major revision otherwise
achieved, the push came from the citizens - resistance
being the chief legislative input. But by the beginning
of the 70's, the consensus of political scientists could
be stated thus: "The last two decades have witnessed
the spectacular development of more systematized
efforts by state lawmaking bodies to determine the
major weaknesses in their constitutional systems and
to develop proposals for correcting them."a

Between 1950 and 1970, 45 of our 50 states took
official action to modernize their constitutions. The
process has been an accelerating one, so that between
1966 and 1971 alone, 35 states were so engaged. (Add
to these figures from the Book of State~ North Dakota
and Montana, which held conventions during 1972.)

Thus Minnesota is one of a handful of states which
have not been "officially" engaged in constitutional
modernization since 1950. A short look at Minnesota's
constitutional history shows us the reason.

A mSTORY OF CONSTITUTIONAL REVISION
IN MINNESOTA

The Document-Minnesota's constitutional conven
tion of 1857 was hastily called for a single purpose
to take advantage of a railroad land grant act just
passed by Congress and available only to states.G

Bitterness between the 59 Republican and 55 Demo
cratic delegates was so deep that they met in a single
convention for about two minutes at noon on July 13,
1857. Thereafter, for over a month, two rump conven
tions met in two adjoining rooms of the same building,
drafting two completely different documents for the
same state.

Pressed by national party leaders to stop acting like
"border ruffians," the conventions interrupted their
acrimonious denunciations long enough to each appoint
five members to a conference committee. A week later,
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on August 28, the conferees had somehow fashioned
from two partially finished constitutions, at wide vari
ance with each other, a compromise constitution for
the new state. This was accepted the next day, almost
without discussion, totally without inspection.

A few stubborn delegates refused to affix their names
to a document signed by members of the other party.
Therefore, 16 copyists worked the night, hastily and
by lamplight, to produce two copies, one for Republi
can, one for Democratic signature. These two docu
ments contain more than 300 differences of spelling,
punctuation, and even wording. Since the courts have
never decided which is the definitive document, Min
nesota has the distinction of being the only state with
two official constitutions, both on file at the State
Archives.

The miracle is that' Minnesota's Constitution is as
good as it is, considering both the circumstances of its
birth and the nineteenth-century fashion for detailed,
restrictive provisions.

Minnesota's Constitution can best be described as
"average." In length its 15,864 words place it between
Vermont's 5,000 and Louisiana's 236,000. It is not
one of the most detailed, but is nevertheless full of
statutory directives. It is not one of the most restrictive
but could scarcely be called fundamental. It is not as
rigid as many but is a far cry from the "self-revising"
federal model. It has not needed as much change as the
average, but its amendments are still far from sufficient.

Constitutional Change, 1857 to 1947-Just how
Minnesota's Constitution was to be changed formed the
"Great Compromise" of the 1857 conventions. In
Minnesota the issue of slavery, which pervaded every
aspect of American life in these pre-Civil War days,
took the specific form of Negro suffrage. The Repub
lican delegates, described as more idealistic and more
radical than their Democratic counterparts, were de
voted to two great moral causes - prohibition and
abolition.

To gain these ends in the near future, the Republi
cans accepted almost every article of the Democratic
document in exchange for one concession: The new
Constitution would be easy to amend.

When the Republican members of the Compromise Com·
mittee were forced to accept one article after another
in substantially the form proposed by the Democrats,
they were thrown back on their confidence that the
Republican Party would soon carry the state and if at
that time there should be a simple method of amending
the constitution they would be able to get popular consent
to a series of amendments which would make this Demo
cratic constitution over into one which conformed mora
nearly to the Republican views. They insisted that the
Democrats give them . . . a section which embodied the
simplest and easiest way of amending a constitution which
had yet been put into effect in any state.6
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This easy amendment method was: (1) proposal by a
simple majority of both houses at one session and (2)
ratification by a simple majority of voters at the next
election.

This process proved very easy indeed. Even before
the new Constitution had been accepted by Congress,
two amendments had been proposed by the Legislature
~nd accepted by the people - all- 'quite illegally, of
course, but never contested. By 1894 more than 60
amendments had been adopted.

In 1896, concerned about the constant need for
amendment, the Legislature asked the voters to ap
prove the calling of a constitutional convention. This
question required the difficult majority of all those going
to the polls. Many more voters said yes than no, but so
many failed to mark their ballots that the convention
call was defeated.

Stymied in this attempt to slow down amendments,
legislators went to the other extreme of remedy. They
proposed to the voters of 1898 that future amendments
require the approval of a majority of those voting in
the election, not just of those voting on the question.

We have no record of just why the Legislature ap
proved this drastic step. A backward glance would
surely have convinced thoughtful legislators that the
new ratification majority would make continued im
provement of the 1857 document very difficult indeed.
Of the 47 amendments accepted by the voters through
1896, 30 would have failed under the majority re
quired by the suggested change. Citation of only a few
of these 30 amendments proves that state and local
governments in Minnesota would have suffered greatly
had the present amending majority been part of the
original Constitution: Authorization of special assess
ments for local improvements; the right of women to
vote in school and library elections; prohibition against
the use of state funds for sectarian schools; authoriza
tion of inheritance taxes and special taxes on iron are;
home rule for municipalities; establishment of a road
and bridge fund.

According to Anderson and Lobb's definitive history
of our Constitution, the motivation for the change in
the amending process was not a disinterested attempt
to improve Minnesota's constitutional machinery. "It
has been said that the liquor interests promoted this
change to prevent the adoption of an amendment pro
hibiting the liquor traffic. ll1 Indeed, this amendment to
change the amending process became known as the
"brewers' amendment." Ironically, it passed by only
28 % of those voting in the election, so by its own
terms the amendment would have been disastrously
defeated.

The effect of this restrictive amending process was
dramatic. From 1857 to 1898 voters had accepted al
most three-fourths of submitted changes (72.9%). In
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the next half century the acceptance rate plummeted to
less than one-third (32.5 % ).

Constitutional Change from 1947 to the Present
By 1947 the unmet need for change was giving great
impetus to the movement for a second constitutional
convention. According to a League of Women Voters
review:

The need for removing restrictions on the executive, the
legislative, and the judicial branches had been evident for
a number of years. The constitution contained no provi
sions for home rule for local government and no manda
tory provision for reapportionment. Other provisions it
did contain were obsolete.8

In 1947, the Minnesota Legislature created the Min
nesota Constitutional Commission (MCC), composed
of eight senators, eight representatives, a member of
the Supreme Court and of the administrative branch,
and three citizens. They we're charged to study the con
stitution "in relation to political, economic and social
changes which have occurred and which may occur"
and to recommend to the next Legislature "amend
ments, if any" needed to "meet present and probable
governmental requirements."

The 1948 report of the MCC considerably exceeded
its rather modest instructions to recommend needed
changes, "if any." The Commission unanimously rec
ommended major changes in 34 sections, minor changes
in another 78, and six new sections. Because the rec
ommended changes were so extensive, the MCC advised
that they be made by a constitutional convention.

For several sessions, the calling of a constitutional
convention was a hard-fought issue. The movement
failed because of the following factors: the difficulty of
obtaining the two-thirds vote of both hou,ses necessary
to submit the question to the voters; the fact that two
of the senators to sign the MCC report became adamant
foes of the convention idea; fear of rural legislators
that the convention would do something about the long
neglected reapportionment question; and to quote the
-League of Women Voters again, "the resistance of
powerful interest groups and voter apathy."o

The Senate Judiciary Committee became the focus
of opposition. In 1949, the session after the MCC re
port was published, the House came within eight votes
of the two-thirds necessary for passage, but the Senate
Judiciary blocked the bilI. In 1955, by which time
much public support had been mobilized, League of
Women Voters lobbyists counted enough House votes
to pass the bill; before that was possible, the Senate
Judiciary met in preventive session to kill it. Finally,
in 1957, the House passed the convention call by more
than two-thirds. The Senate Judiciary "indefinitely post
poned" the measure by a nine-to-nine tie, making
House passage academic.10

To make the convention idea more palatable to leg
islators, citizen groups worked for a so-called "safe-



guard amendment," which allowed legislators to be
convention ,delegates and which required that 60% of
the voters approve a new constitution. The three-to
one majority by which the amendment passed in 1954
was interpreted as a mandate to the Legislature by
friends of the convention idea. To legislative foes, the
vote was a warning that citizens were not satisfied with
their Constitution and that the drive for a convention
would continue unless action was taken to improve the
document.

An Era of Amending Success-In the middle 50's
legislative leaders turned their serious attention to con
stitutional reform. They began framing far-reaching
amendments, some of them reshaping entire articles or
major portions thereof. By 1959, Professor G. Theo
dore Mitau, in a ten years' perspective view of the
effect of the MCC report, found "significant substantive
achievements . . . Entire sentences in subsequent
amendments can be traced back to the language of the
MCC report; the amendments themselves often serve
as substantive implementation of the Commission's
prescription."11

Aroused citizen interest resulted in the passage of
half of all amendments submitted in the next decade
- a marked improvement over the one-third rate of
the previous half-century. Interests which had favored
improvement by convention - the League of Women
Voters, both political parties, bipartisan citizen groups,
prominent Minnesotans - all devoted much time,
money, and public relations skills in the battle to over
come Minnesota's difficult amending majority.

The new record of success continued throughout the
60's. Of 14 amendments submitted during the next
five elections, 11 passed (78%). This record was,
however, below the national average for constitutional
improvement. During this decade, as we have seen,
states were concentrating on their constitutions. Min
nesota has been submitting only 25 % as many amend
ments as the average for other states. Moreover, the
scope of amendments submitted elsewhere has been
wider. Entire articles, packages of articles, even whole
constitutions have been proposed and accepted.

Minnesota's efforts toward constitutional reform
obviously needed to become both speedier and more
significant in scope. With this objective in mind, Gov
ernor Wendell Anderson sent a Special Message to the
Legislature on March 3, 1971, entitled "A Constitu
tional Convention: To Meet the Challenge of a New
Day."

GOVERNOR ANDERSON'S SPECIAL MESSAGE
ON CONSTITUTIONAL REVISION

In his special message, delivered to the Legislature
on March 3, 1971, Governor Wendell R. Anderson em
phasized that state government must "reassert its as
signed role in the federal system if that system is to
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function properly in meeting the demands of the 1970's
and beyond."

The Governor pointed to four areas in which he con
sidered reform "especially critical."

Legislative Reform-Legislative effectiveness would
be increased by annual, flexible sessions; reduction in
size; and party designation for legislators. The Gov
ernor also advocated procedures to distribute the work
load more evenly over the session, including an earlier
deadline for submission of bills and a final vote on
appropriations and tax measures well before the end
of the session.

Total Tax Responsibility for the Legislature-If spe
cial methods of taxing special industries now provided
in the Constitution were removed, the Legislature could
gear tax assessments to changing circumstances, main
taining maximum flexibility in overall taxation policy.

Environmental Bill of Rights-The Governor rec
ommended specific constitutional language to help pro
tect and preserve the wealth of natural resources pos
sessed by our State.

Reexamination of Dedicated Funds-In order to
give the Legislature "the broadest possible discretion
in the appropriation of state funds," review of consti
tutionally dedicated funds is necessary. This is espe
cially true of the highway trust funds, which are now
too inflexibly allocated to meet the State's new and
varying transportation needs.

Method of Revision-The Governor recommended
the calling of a constitutional convention in order that
these and other goals might be accomplished in a
reasonable time and with the greatest possible citizen
input. He also recommended the creation of a consti
tutional study commission to research and recommend
proposals for legislative and citizen examination.

ACTIVITIES OF THE CONSTITUTIONAL
STUDY COMMISSION OF 1972

The 1971 Legislature, rather than submitting the
question of calling a constitutional convention to the
people, adopted the Governor's recommendation for a
constitutional study commission, which would rec
ommend changes to be made either by amendment or
by a subsequent convention.

Enabling Legislation-The Constitutional Study
Commission of 1972 was authorized by Chapter 806,
Laws of Minnesota 1971, adopted by the Legislature
on June 4, 1971. The statute provided for a commis
sion of 21 members, consisting of SL'l: members of the
House of Representatives appointed by the Speaker,
six members of the Senate appointed by the Commit
tee on Committees, one person appointed by the Chief
Justice of the Supreme Court, and eight citizen mem
bers including the Chairman, appointed by the Gov
ernor.



The Constitut~onal Study Commission was asked to
"study the Minnesota Constitution, other revised state
constitutions and studies and documents relating to
constitutional revision, and propose such constitutional
revisions and a revised format for a new Minnesota
Constitution as may appear necessary, in preparation
for a constitutional convention if called or as a basis
for making furthe~'amendments tOr the present consti
tution."

Realizing that the State was still operating under its
original Constitution of 1857, which had not been
thoroughly studied since the MCC report of 1948,
the Legislature mandated the Commission to "consider
the constitution in relation to political,economic and
social changes." The Commission was required to re
port to the Governor, the Legislature, and the Chief
Justice on November 15, 1972, recommending such
measures "as it may deem necessary and proper to
effectuate its recommendations."

The Commission was empowered to appoint com
mittees, hold hearings and take testimony, employ
clerical, legal, and other professional staff and to "do
all things reasonably necessary and convenient in carry
ing out the purposes of this act." A sum of $25,000
was appropriated therefor.

Membership-In naming the 21 Commission mem
bers, the appointing authorities tried to insure that the
body would reflect the varying political, social, and
economic viewpoints of all residents of the State.
(Membership is listed on page ii.)

Exemplary of the bipartisan spirit which marked. the
work of the Commission was the appointment by Gov
ernor Wendell Anderson of former Governor Elmer L.
Andersen as Chairman. Former Governor Andersen
brought with him not only his wide experience as chief
executive but years of leadership in the drive for con
stitutional reform, both as a state senator and as a
private citizen.

Initial Organization-The first meeting of the Con
stitutional Study Commission was held on October 13,
1971. Governor Wendell R. Anderson made a brief
statement pledging the full support of his office in
undertaking what he called "an exciting chapter in
Minnesota history." Several other distinguished Min
nesotans also addressed the Commission at its first
meeting, including Dr. Lloyd Short, Chairman of the
Constitutional Commission of 1948, State Auditor
Rolland F. Hatfield, Attorney General Warren Span
naus, House Speaker Aubrey W. Dirlam and Senate
Majority Leader Stanley Holmquist, a member of the
Constitutional Commission of 1948.

The Commission immediately proceeded to organ
izational matters, authorizing the appointment of a
steering committee, establishing a monthly meeting
schedule, and appointing Mr. David Durenberger to
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act as the Commission's Executive Secretary. In this
capacity he supervised the work of the Commission
staff, coordinated the activities of the various study
committees and generally assisted Chairman Andersen
in the conduct of Commission business.

Mrs. Betty Rosas was hired as the Commission's
Office Secretary responsible for the day-to-day admin
istration of the office, arrangements for meetings and
hearings in the Capitol complex and outstate, recording
and distribution of minutes, and preparation and dis
tribution of reports.

In November and December the Commission and its
steering committee adopted a budget, a set of operat
ing policies and procedures, and elected former Gov
ernor Karl F. Rolvaag and Mrs. Diana Murphy to serve
as vice chairman and secretary of the Commission, re
spectively.

Plan of Work-The Commission established ten
study committees to examine portions of the Consti
tution and recommend needed revisions: Amendment
Process, Bill of Rights, Education, Executive Branch,
Finance, Intergovernmental Relations and Local Gov
ernment, Judicial Branch, Legislative Branch, Natural
Resources, and Transportation. Commission members
were appointed to the various study committees on the
basis of expressed preference and expertise. Size of the
committees varied from three to five members and each
member served on two or three committees.

Early in its work, the Commission also authorized
the appointment of a committee on Structure and Form
to revise the style, language, and format of the Consti
tution without making consequential changes, and a
Final Report Committee to coordinate the scheduling
and writing of the report of the Commission.

Letters of inquiry were sent to more than seven
hundred organizations and individuals throughout the
State, asking for comments and suggestions to be used
by the Commission and its working committees.

Copies of the National Municipal League's Model
State Constitution, the Report of the 1948 MCC, and
the Special Message of Governor Wendell Anderson
were initially given to each Commission member and
were frequently supplemented by new materials rele
vant to constitutional reform in other states. The Legis
lative Reference Library under the supervision of its
Director, Raymond C. Lindquist, compiled an extensive
bibliography on constitutional revision, collecting in
one place all available materials on the subject, so they
would be easily accessible to Commission members.

In January, Dr. Samuel Gove of the University of
Illinois Institute of Government and Public Affairs and
Mr. C. Emerson Murry of the North Dakota Legislative
Council addressed the Commission on their experience
as directors of constitutional conventions in their states.
In May the Commission heard from Mr. John Paulson,



editor of the Fargo-Moorhead Forum and a delegate
to North Dakota's convention. In October, Judge Bruce
W. Sumner, chairman of the California Constitution
Revision Commission, discussed with Commission
members the success of that state's ten-year constitu
tional revision effort.

Research and Public Communication-Professor
Fred Morrison offered 'his services as Research Director
for the Commission, being aided by Professor Alan
Freeman and nine University of Minnesota law school
students: Mike Glennon, Jon Hammarberg, Michael
Hatch, Steven Hedges, Richard Holmstrom, Joseph
Hudson, Jim Morrison, Michael Sieben, Stanley Ulrich.
These students prepared extensive background reports
and research papers for each of the committees. A
number of other students from the University, state
colleges, and private colleges also prepared excellent
research papers for the Commission. Professor Mor
rison was added to the full-time staff of the Commission
for a four-week period during July to assist in the re
search and preparation of the study committee and
Commission reports.

To maximize the involvement of Minnesota citizens
in its work, the Commission appointed Mr. Jon Schroe
der as Communications Director. He received credit for
his work during his last semester at Macalester College
and was added to the Commission staff on a full-time
basis for four months. Mr. Schroeder was responsible
for editing a monthly newsletter, issuing press releases
to the news media, and doing research and editorial
work on committee reports and the final Commission
report.

Public Hearings-Beginning in February, 1972, the
Commission held a series of five meetings coinciding
with public hearings of all study committees. This gave
each Commission member an opportunity to hear and
discuss the subject matter being considered by com
mittees of which he or she was not a member. One of
these meetings was held in Moorhead, where nine study
committees held public hearings and Commission mem
bers had an opportunity to discuss the recently con
cluded North Dakota constitutional convention with
convention leaders.

In addition to the hearings conducted in conjunction
with Commission meetings, each committee held sev
eral public hearings and working meetings. In all, more
than sixty committee meetings and public hearings were
held in Minneapolis, St. Paul, Duluth, Moorhead,
Rochester, St. Cloud, Mankato and Marshall, at which
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public testimony was received from hundreds of organ
izations and individuals. Additional input was pro
vided through written statements and letters directed
to the different study committees.

Formulation of Recommendations-On the basis of
this research, testimony, correspondence and individual
study, the various committees began to formulate spe
cific recommendations for revision of the Minnesota
Constitution. Committee reports were prepared and
widely circulated to interested individuals and organi
zations.

In a series of six full-day meetings between July and
November, the full Constitutional Study Commission
met to consider the recommendations of its ten study
committees and the Committee on Structure and Form.
Like all other Commission and study committee meet
ings and hearings, thes~ final meetings were widely
publicized, open to press and public, and well attended
by both. Recommendations of the various committees
were taken up one at a time in the form of more than
one hundred separate resolutions. The large majority
of committee recommendations were adopted by the
full Commission.

These recommendations included proposed constitu
tional changes of a substantive nature, a proposed new
format for the Minnesota Constitution, and a proposed
strategy for implementing the Commission's recommen
dations. All recommendations are detailed in Sections
Three and Four of this report, which was approved by
the Constitutional Study Commission at its final meet
ing on December 6, 1972.

Which method of revision would best suit Minne
sota's needs underlay all considerations of the Com
mission, from its beginning meeting to its final decisions.
Only after the scope of changes recommended by the
study committees became clear could the Commission
decide whether they were so extensive as to argue for
a single-shot convention revision. Early in its delibera
tions, however, the Commission began a thoughtful
study of the methods employed in other states recently
engaged in constitutional reform and tried to decide
which kinds of change were most applicable to Minne
sota's situation.

Because the method of change is as important as
the specifics of change to many Minnesota citizens,
especially those who have long favored a constitutional
convention, the next section of this report will sum
marize the available methods, their successes and fail
ures, and their suitability to Minnesota's current needs.



SECTION TWO

ALTERNATIVES FOR REVISING MINNESOTA'S CONSTITUTION

necticut, New Jersey, New York, Tennessee and Rhode
Island reapportionment has been the precipitating factor.
The crisis atmosphere seems necessary not only to secure
legislative approval but also to win approval of the
people.12

Constitutions
Rejected

Arkansas
Maryland
New Mexico
New York
North Dakota
Rhode Island

Hawaii
Illinois
Montana
Pennsylvania

2. Minnesota's present constitution makes the call
ing of a convention and the approval of the resulting
document very difficult. Only with the highest level of
citizen interest could these barriers be overcome. The
Commission is recommending, as will be seen below,
that we ease the constitutional difficulties in the way of
submitting the call, approving the call, and ratifying
the new document. Therefore, should future citizens
and legislators see the need; for a convention, that end
will hopefully be more achievable than at present.

3. The results of recent constitutional conventions
have not been encouraging. In ten states where new or
substantially new constitutions were submitted for ap
proval between 1966 and the present, only four were
approved.

Constitutions
Approved

Only in New Mexico was the proposed constitution
defeated by a narrow margin. The other defeats could
only be described as overwhelming.

The Commission is aware that the method of sub
mission has a lot to do with acceptance or rejection of
a new constitution. Three of the four rejected docu
ments were submitted as a single package. All of the
adopted constitutions separated out controversial issues.

4. Convention deliberations have seldom resulted in
a basic and organic document. The best, the Maryland
document, praised by press and political scientists as a
masterpiece, was disastrously defeated at the polls.

The League of Women Voters finds that many of the
argUments for a constitutional convention do not stand
up when practically tested in the convention situation:
Conventions have proved highly partisan in many
states; their make-up is quite similar to that of the
legislature, not of the higher caliber posited by political
scientists; the sheer technical details of drafting a good
charter are formidable, no matter who does it; and
"recent conventions have not been active in areas of
legislative reform that would be difficult for legislators

All processes of constitutional change have their
advantages 'and disadvantages. The Commission's ob
jective was to choose the,-method which provided the
best opportunity to meet Minnesota's needs at the least
possible expense of time, money, effort and possible
voter turndown.

THE CONSTITUTIONAL CONVENTION

This Commission is keenly aware of the great ad
vantages inherent in a citizen convention. In theory,
the advantages seem almost overwhelmingly persuasive:

1. Only a complete rewrite job can produce a brief,
flexible, fundamental, organic document.

2. A constitutional convention allows the whole
backlog of state needs to be met in a single election.

. 3. The most compelling argument for a convention
is citizen education in the processes of government. A
constitutional convention is a dramatic and action-filled
event. The media give wide and interesting coverage to
matters usually discussed in the comparative isolation
of a committee room. A constitutional convention in
terests, it informs, it involves. It opens up decision
making at a time when citizens are feeling removed
from, even alienated by, their government. It is the
healthiest possible exercise in citizen development.

. This is why delegates and citizens in states where a
convention-proposed document has been defeated unite
in saying: We would do it all over again.

Diluting the potency of these arguments were some
very pragmatic considerations weighing against a con
stitutional convention in Minnesota:

1. Only a deep and widespread conviction among
citizens that they need and want a convention will guar
antee a successful vote on the call, good delegate selec
tion, meaningful debates and a favorable vote on the
new document. This interest is not evident in this State
at this time. The Commission heard no public testimony
for a convention. No citizen groups are now pushing
such an effort. Even the League of Women Voters,
which carried the burden of the fight in the 50's, has
dropped a convention from its program and substituted
improvements in specific articles. To quote a League
publication of 1967:

By 1961 the movement for a convention had lost momen·
tum and in the 1961 Legislature the League did not even
have an opportunity to testify for a convention.

Recent experience seems to indicate that a crisis is a nec
essary prerequisite for calling a convention. Michigan's
convention in 1962 resulted from the serious financial
stalemate between Governor Williams and the Republican
Legislature and the near bankruptcy of the state. In Con-



to do themselves, such as drastically reducing the size
of the bodies 'or adopting unicameralism.ma

A well-known political scientist observes "that the
convention rarely rises above the legislature in quality
and experience of its membership and that pressure
groups, and political parties have significant influence on
its deliberations.m •

5. Although the Commission was impressed by
statements of delegates to unsuccessful conventions,
such as the one in North Dakota, that the failure was
worth all the work, we are not sure that Minnesota
would reap similar benefit. These delegates point to
(a) public education on basic issues of governmental
policy aroused by convention debate and the pre-vote
discussions; and (b) expectations that recommended
reforms will be submitted as amendments in years to
come, and eventually accepted.

Minnesota's situation is rather different. In the first
place, citizen interest in political and governmental
processes is very high in Minnesota. Secondly, Minne
sota has already profited greatly from the recommen
dations that the 1948 MCC hoped would be made by
a constitutional convention. Appendix A on page 40
shows that the great proportion of major MCC pro
posals have been adopted as separate amendments.

PIECEMEAL AMENDMENTS

The traditional alternative to a constitutional con
vention is submission, at each general election, of one,
two, a few amendments. This procedure is often re
ferred to as the "scissors-and-pastepot approach."

This is the path Minnesota has followed since 1857.
Practical advantages of the separate amendment ap
proach are obvious. It is simple. It puts little stress
on the Legislature. It costs little. Controversy is kept
to a minimum.

Disadvantages are serious:
L The process is regrettably slow. Because amend

ments are difficult to pass in Minnesota, legislators
hesitate to submit more than the few amendments on
which voters can be widely informed and persuaded.

2. There is at present no orderly, thoughtful process
for deciding which amendments should go on the ballot.
Of the dozens of amendments introduced and getting
preliminary approval each session, a final few issue
from the rules committees in the closing days or hours
and are adopted almost as a formality.

3. Amendments are usually narrow in scope. Take
a 1972 example. Why waste a lot of time convincing
the voters that the governor and lieutenant governor
should be elected on the same ticket when the role of
all the constitutional officers needs exploration by Legis
lature and voter?
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4. Each election sees pressure for essentially non
constitutional issues. The Vietnam veterans bonus of
1972, quite regardless of its merits, was scarcely a
basic issue. Nevertheless, it had to have voter approval
and thus cut down the number of constitutionally sig
nificant issues that could have gone on the ballot.

5. The public-spirited citizens groups which have,
in recent years, been responsible for adoption of good
amendments, are showing signs of battle fatigue. This
biennial fight takes a lot of time, a lot of money, and
a lot of effort. Without the enthusiastic work of good
government groups, of both political parties, of citizens
with prestigious names, amendments will simply not
pass. This becomes increasingly true as more munic
ipalities install voting machines, which make amend
ments more difficult to spot than when printed on
separate ballots.

TWO MIDDLE WAYS

During the last two decades, two innovative varia
tions on the time-honored methods of convention and
amendment have made their appearance.

1. The Legislative Convention-The speedier of
these two innovations is preparation of a new constitu
tion by the legislature. In Florida, the voters empowered
the legislature to act as a revising convention. In 1968
three amendments, constituting a complete rewrite,
were passed by the voters. In 1970, the Delaware legis
lature gave the first of two approvals to a new document
drafted by a constitutional study commission. (The
second approval was declared unconstitutional on the
grounds of a technicality.) In 1970, the voters in Vir
ginia approved a new constitution which had been
drafted by a study commission, then revised and sub
mitted by the legislature.

This method of complete revision by the legislature
seems ill-suited to a legislature with limited sessions.
It is also less in the Minnesota tradition of independence
and of citizen involvement than either a convention or
separate amendments. It would, of course, necessitate
a constitutional amendment.

2. Phased Amendment Revision-The second in
novation of recent years is commonly described as
"comprehensive, phased revision." Briefly, this is how
it works:

A study commission, appointed by the legislature
and usually including some lawmakers, takes a long
look at needed changes, researching different areas and
preparing draft changes.

The commission assigns priorities to the changes it
is suggesting. It recommends for action at the next
election amendments which either facilitate future
change or are most badly needed for effective state
government. The commission may also recommend
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amendments to be submitted at subsequent elections.
More frequently,'smce it has not had time to carefully
research all articles, it suggests that these areas be more
fully explored by a subsequent study commission.

The co~mission report is then transmitted to the
legislature,· which normally revises the commission's
recommendations. Changes are then; "submitted to the
voters, either as a package or, more frequently, as
separate amendments.

The study commission, usually reconstituted to some
extent over the period of revision, stays on the job to
consult with the legislature, help pass the amendments,
and work on changes yet to be made.

This method of phased, orderly, comprehensive
revision has worked, or is working, in the following
ways in many states:

In California, the voters passed a 1962 "gateway
amendment," easing the way to speedy amendment
revisions. In 1963 the legislature appointed a Constitu
tion Revision Commission of 50 (later 70) members,
which worked for three years before submitting to the
legislature a complete revision of articles dealing with
the executive, legislative and judicial branches of gov
ernment. These measures rewrote approximately one
third of the constitution, deleted 16,000 words and
compressed six articles into four. The changes were
accepted in 1966 by a majority of 73.7%.

In 1968, California voters turned down a package
labeled Proposition One, containing such diverse mat
ters as education, state institutions, local government,
corporations and public utilities, land and homestead
exemptions, constitutional revision and civil service.
Realizing that the voters wanted a chance to exercise
discretion, the proposals were separated and passed in
the June primary and the November general elections
of 1970. In 1971, the commission finished making its
recommendations to the legislature.

Thus, with almost ten years of citizen and staff study,
with sustained legislative attention and with the assess
ment of the voters in four elections, California will have
earned a substantially new constitution.

In South Carolina a similar study commission has
now finished several years' work on its outmoded con
stitution and has recommended article-by-article sub
stitution spaced over several years. The first step was
voter approval of a gateway amendment, allowing a
single vote on an entire article and transfer of germane
material from one article to another.

In Washington a study commission has recently rec
ommended eight revised articles, to be submitted ac
cording to a master plan over the next few elections.
In Indiana, in 1970, voters approved three amend
ments, the first of a series endorsed by a constitutional
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study commission. Nebraska has substantially changed
its constitution over the last three elections, according
to recommendations of a study commission. In North
Carolina a study commission recommended extensive
revision of constitutional language and ten amendments.
The editorial changes and four of the amendments were
passed in 1970, with the remainder scheduled for up
coming elections.

CONSTITUTIONAL STUDY COMMISSIONS

In the last two decades, almost every state has been
engaged in significant constitutional improvement. Al
most uniformly, whether change has been by conven
tion or amendment, the moving force has been a con
stitutional study commission.

The contribution of such; commissions was described
thus by W. Brooke Graves 'in 1960:

Many states, in recent years, have turned from conven
tions to constitutional commissions that consist of experts
who report to the governor and the legislature and whose
handiwork is submitted for popular vote if approved by
these political organs of government. The saving in time
and expense and the gain in the quality of the work done
should commend this new American institutional device
to constitution framers as a replacement of the constitu
tional convention.15

The study commission idea began tentatively but
rapidly proved itself. In the 12 years between 1938 and
1950, only eight study commissions were appointed
(including Minnesota's). But in the five years between
1961 and 1965, 23 commissions were at work; in the
next five years, 25.

The range of activity of constitutional commissions
is broad. They identify problems, do research, suggest
amendments, draft entirely new documents, prepare for
constitutional conventions and educate the public be
fore the vote on either a neW constitution or amend
ments.

. Almost always, constitutional commissions contain
both citizens and legislators, though in varying propor
tions. Commissions range in size from a few members
to 60. They are carefully bipartisan. The legislature
and the governor usually cooperate in their appoint
ment. They are supported by legislative appropriations
ranging from $2,000 for the biennium in Vermont to
$150,000 for a single year in Ohio. (See Appendix B
on page 41.)

The criticism of study commissions is not hard to
imagine. They are closely tied to the legislature
through legislative membership, legislative appointment
of many other members, legislative appropriations, often
legislative research aid and final legislative acceptance
of commission proposals. They may, therefore, not be
independent and innovative enough-recommending
only those changes which they think the legislature will
accept.

r
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The answer to this criticism is the counter-criticism
that constitutional conventions have not been particu
larly innovative, even in such areas as unicameralism,
where complete freedom from the legislature might be
expected to allow freer rein. Also, new ideas suggested
by commissions have had good reception from legisla
tors when well-reasoned and persuasively followed up.

Study commissions, though not elected, do provide a
close link between citizens and lawmakers. The lay
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members bring important citizen input into legislative
decisions. The commission and its subcommittees offer
opportunity for citizen testimony and education before
the hurried stage of legislative consideration. Commis
sion recommendations alert citizen groups to matters
which will be seriously considered in the coming legis
lative session. And once the amendments have been
chosen by the legislature for ballot submission, com
mission members can provide the voters with useful
information.



SECTION THREE

RECOMMENDED CHANGES IN MINNESOTA'S CONSTITUTION

•
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Early in the deliberations of the Constitutional Study

Commission, its chairman appointed small study com

mittees to review all subject areas in the Minnesota

Constitution and recommend needed changes. Com

mittees and their members are listed at the beginning

of this report.

These study committees held public hearings and re

ceived written testimony; requested and reviewed his

torical and legal reports from the research staff; com

pared Minnesota's provisions with those of other states

and with the recommendations of other Minnesota

study committees; and held several discussion meetings

before adopting a final report.

These committee reports were in the hands of Com

mission members, the press, and all individuals and

organizations who had asked to receive them well be

fore the entire Commission voted on their recommen

dations.

The full Commission discussed and voted separately

on each recommendation of each study committee.*
The recommendations accepted by the Commission

follow. The arrangement approximates the order of the ,_

present Constitution. The discussion which follows each

recommendation is a short summary of the study com

mittee's explanation. The full committee thinking is

contained in the eleven mimeographed study reports

available in the Commission office.

RECOMMENDATIONS ON METHOD OF
REVISION

The provisions for revising Minnesota's Constitution

are contained in Article XIV. They specify, as do simi

lar provisions of other state constitutions, that the ori

ginal document may be changed in one of two ways:

By a constitutional convention of elected citizen dele

gates: The first step in this process is up to the Legis

lature. A two-thirds majority of each House must vote

to submit to the people the question of calling a con

stitutional convention. If the majority of all those voting

in the next election cast a yes vote for the proposition,

the next Legislature provides for the calling of a con

vention. Delegates are elected at the next general elec

tion. A new or revised document adopted by this con

vention is submitted at the next general election and is

adopted if three-fifths of those voting on the question

cast an affirmative ballot.

By separate amendments: Amendments to various

provisions of the Constitution may be submitted to the

voters by a simple majority of both houses of the Leg-

*Where the difference in yes and no votes was two or less, the
text records the vote. .
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islature. They must be approved at the next general

election by "a majority of all electors voting at said

election."

Early in its deliberations, the Commission turned itS

attention to the following basic question:

How should the Commission suggest that the 1973

Legislature implement the constitutional changes it

would eventually recommend? By a constitutional con

vention or, as in the past, by separate amendments?

The following three recommendations contain the

Commission's considered judgment as to the procedures

which Minnesota should follow in revising its Consti

tution.'

1. The Commission's recommendations for

change would be best achieved through a process

known as "phased, comprehensive revision" - or

a series of separate, but coordinated amendments

planned for submission over several elections.

In recent years more and more states have been fol

lowing this "middle way" to constitutional revision.

This method is basically the separate amendment ap

proach, allowing the citizen a vote on each question

submitted, but adding some of the advantages of a con

vention - namely, a comprehensive view of the entire

document and speedier improvement. A study com

mission is uniformly involved.

The legislature has in most states accepted, but re

vised, commission recommendations. The joint result

of commission suggestion and legislative refinement has

been a substantially improved, often sU,bstantially new

state constitution, achieved in a number of years com

parable to the time required for the convention method

of revision.

. This recent method of phased, comprehensive revi

sion is orderly. It offers the possibility of thorough

going revision within a reasonable time limit. It engages

citizen interest more than piecemeal amendments since

it offers a perspective view of a "new" governmental

framework. It allows more leisurely and thoughtful

legislative attention. It keeps opposition to controversial

matters from defeating an entire document. The Com

mission finds the method highly suitable to Minnesota's

need for constitutional improvement.

2. The Legislature should create another citizen

legislator commission to study the many constitu

tional provisions not thoroughly reviewed by the

present Commission, and to recommend the see

ond and subsequent phases of revision.

In all states which have employed the speeded-up

amendment approach described in Recommendation 1,



the Legislature has asked the help of a study commis
sion. A wide, and scholarly view of the Constitution is
essential if the full scope of needed change is to be
appreciated, specific revisions wisely drafted and a
scheme of priorities outlined for the next several elec
tions.

Whether Minnesota's new commission should be en
tirely reconstituted orVwhether if should contain both
holdover and new members is i matter for decision by
the 1973 Legislature. Appendix B offers some compari
sons with other states on size, membership, duration,
appropriations and achievements which the next Legis
lature might find helpful. In general, it will be seen that
Minnesota's present Commission has a higher percent
age of legislators than most others. (The average com
mission has "a majority of legislators, past legislators
and lawyers.") The appropriation was fairly modest
compared to appropriations in most other states.

3. In order to facilitate constitutional improve
ment in Minnesota, the provisions of its amending
article need considerable change.

These changes will be discussed under recommenda
tions on the Amending Process (Article XIV) on pages
29-32.

RECOMMENDATION ON A REVISED
CONSTITUTIONAL FRAMEWORK

The statute authorizing the creation of the Minnesota
Constitutional Study Commission specifically mandated
the Commission to propose a "revised format" for the
Minnesota Constitution in preparation for either a
constitutional convention or continued submission of
amendments.

Among the letters and testimony submitted to the
Commission suggesting revision of the present Minne
sota Constitution, the recommendation most often made
was "clean it up ... get rid of the outdated language
... put the Constitution in language that the average
citizen can understand."

With these two considerations in mind, the Commis
sion made one of its first orders of business the creation
of a Committee on Structure and Form. This com
mittee's members spent hundreds of hours in drafting
and redrafting their report, which was submitted to
Commission members, the Revisor of Statutes and sev
eral other authorities on Minnesota constitutional law
for their consideration. The report was given final
approval by the full Commission at its December 6
meeting.

The Commission's recommendations on structure and
form would delete obsolete and inconsequential lan
guage, correct grammar and stylistic defects, and re
organize constitutional provisions into an order which
would produce a more coherent and readable docu
ment, all without making any consequential changes in
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the meaning or interpretation of the present Constitu
tion. The redrafted Constitution includes a reduction in
the number of articles from 21 to 14 and in the number
of words from 15,864 to 10,297.

The Commission urges that its recommendations
on structure and form be submitted to the voters
in a single amendment to be considered at the
1974 election.

The Commission is placing this amendment early in
its revision strategy timetable, so that future amend
ments may be properly phrased and placed in an
orderly, well-structured and clearly written constitu
tional framework.

The draft of the Minnesota Constitution recom
mended by the Commission constitutes Appendix C
of this report.

RECOMMENDATIONS ON THE
BILL OF RIGHTS

Bills of rights are limitations on the powers of gov
ernment, defining those rights and liberties which citi
zens must possess if they are to develop a free and
equal society.

Much of the federal Bill of Rights applies to the
states because of its incorporation into the Fourteenth
Amendment. Nevertheless, constitutional experts gen
erally agree that states should have their own bills of
rights, as they all do, and for the following reasons:

A state may well wish to cover civil rights which are
not part of the federal Bill of Rights or rights in the
federal document which have been held not applicable
to the states.

In a federal system, it is appropriate for people "to
look first to the state constitution and to the state courts
for the vindication of personal liberties that may be
challenged by state law or state action. They can have
a reasonable expectation of such protection only if the
state courts look upon the state Bill of Rights as a vital
instrument for the defense and advancement of personal
and politicalliberty."1S

A state court may interpret provisions in a state con
stitution more broadly than it would federal constitu
tional provisions.

Since United States' constitutional history is always
in the process of change, there is no certainty that the
rights now applied to the states or covered by the incor
poration doctrine of the Fourteenth Amendment will
remain unchallenged.

As a society grows more complex, the rights guaran
teed by constitutions may need expansion. The social
and economic needs and problems of the present day
differ greatly from those of the eighteenth and nine
teenth centuries when bills of rights were originally
drafted.

T
I



RECOMMENDATIONS ON THE LEGISLATIVE
BRANCH

In mid-1970, the Legislative Evaluation Study of the

Citizens Conference on State Legislatures ranked the

50 state legislatures according to their ability to func

tion effectively, to account to the public for their actions,

to gather and use information, to avoid undue outside

•

*****

A good example of the kind of right which our fast

paced modern society subjects to encroachment is

mentioned in Recommendation 3. In an information

gathering age such as ours, both private and public

agencies collect and disseminate information about citi

zens which may affect their lives, livelihood and future.

The Commission urges the Legislature to pass laws that

would assure each citizen the right to examine informa

tion on himself contained in the files of public or private

agencies, also the opportunity to challenge its accuracy.

4. The Minnesota Constitution should include a

specific protection for freedom of assembly.

The right of assembly is an important one, specified

in most state constitutions as well· as in the federal

document. The history of Minnesota's Constitution re

corded by Anderson and Lobb19 concludes that its

omission from our document was probably an oversight

of the compromise committee and was not noticed by

the adopting conventions because of their having

neither printed copies nor time for discussion. The

Commission recommends that the right of assembly

either be added as a separate section or combined with

Section 3.

The addition to the Constitution of a provision re

lating to the right to bear arms was discussed by both

the Bill of Rights Committee and the full Commission.

The committee decided that the right does not need

state constitutional protection. The right to bear arms

of the federal Bill of Rights relates to the militia and

has no bearing on state problems, though such a right

is found in many state constitutions. To include this

right in Minnesota's Constitution might be interpreted

as a move to block gun control legislation, which will

be under discussion in the coming legislative session.

The Commission voted to table the proposal after the

Chairman explained on request that the effect of such

a vote would be to kill the measure.

The Commission recommends that a future study

commission examine Section 12 of Article I, relating

to mechanics liens. The attorney general called the at

tention of the Commission to the fact that some

observers feel the mechanics lien provision operates

unfairly against the homeowner. While the Legislature

has power to regulate the form and notice of such liens,

some believe that Section 12 should make notice regu

lations; others believe that it would be preferable to

delete all reference to mechanics liens from the Con

stit\ltion.

Although the Constitutional Study Commission found

the Minnesota Bill of Rights generally quite satisfac

tory, the changes which have occurred in the socio

economic conditions of our State in the last 115 years

have led to some obsolescence and the need for some

additional g\larantees.

1. The Bill of.Rights.should contain a section on

due process and equal protection of the laws,

stated as follows: "No person shall be deprived of

life, liberty or property without due process of law

nor be denied the equal protection of the laws.

The Legislature shall have power to enforce, by

appropriate legislation, the provisions of this sec

tion."

(Since the above recommendation is for constitu

tionallanguage of which the next two recommendations

provide statutory implementation, the three will be dis

cussed jointly after Recommendation 3.)

2. The Legislature should implement the equal

rights and due process section, when added to the

Constitution, by such legislation as will protect

groups which have suffered inequities and discrim

ination. This legislation should assure due process

rights to the mentally ill and mentally retarded and

provide protection for all 'persons regardless of

race, religion, sex, national or social origin, physi

cal handicap, or mental illness or mental retarda

tion.

3. The Legislature should implement the equal

rights and due process section, when added to the

Constitution, by laws which will protect the in

dividual's right of access to information collected

and preserved relative to him.

Although Minnesota has a relatively strong civil

rights law, it does not, like many states, have an equal

rights and due process section in its constitutional Bill

of Rights.

While the Commission desired to add to the Consti

tution the strongest possible kind of guarantees of the

basic rights of its citizens, especially those groups which

have suffered discrimination, it also wished to avoid

adding legislative detail to the Constitution.

For this reason, the Commission decided to frame its

equal rights recommendation in general language. The

phrase "The Legislature shall have the power to en

force, by appropriate legislation, the provisions of this

section" follows the language of the federal Constitution.

By its flexibility, this constitutional language will en

able future legislatures to add protection for groups not

mentioned in the Commission recommendation and

which may in the future be discriminated against. The

recommendation was in particular response to the volu

minous testimony in regard to the rights of women,

persons in state institutions, and the handicapped.
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influence, and to represent the people. Minnesota's Leg
islature was rflllked tenth; only the legislatures of Cali
fornia, New York, lllinois, Florida, Wisconsin, Iowa,
Hawaii, Michigan and Nebraska were ranked ahead of
it. Since then, the Minnesota Legislature has taken steps
to further improve its organization and procedures.
While it is generally agreed that Minnesota's Legisla
ture is 'fairly e~ective ,JUld responsive, there are many
areas in which additional impro:vements may be made.

Because of the limitations of time and resources, the
Commission has been unable to study in depth all
aspects of Article IV and all the recommendations for
improvement made by the Citizens Conference and
other interested groups and individuals. Our recom
mendations deal primarily with some major issues, the
resolution of which requires constitutional revision. In
some cases, we also recommend action which the Legis
lature may take under the existing Constitution.

The text of a proposed amendment to those sections
of Article IV dealing with reapportionment and special
sessions will be found in Appendix D.

1. Article IV, Sec. 1 should be amended to pro
vide explicitly that the entire Senate be elected at
the first general election after each new districting
and then for four-year terms until another dis
tricting.

Under this provision the senators elected in the year
in which the federal census is taken would serve only
a two-year term. This recommendation makes no
change in the way existing constitutional provisions
have been construed by the courts. It merely makes the
point explicit. The Commission recognizes that this
means that senatorial elections will not always take
place when the Governor is also being chosen. We think
it more important that the Senate, like the House, re
flect population shifts in the State as rapidly as prac
ticable and that each senatorial district be composed of
whole, existing representative districts. This provision
eliminates any federal constitutional question that might
be raised because of a delay in electing senators follow
ing a new federal census and legislative districting.

2. There should be no change in Article IV, Sec.
1, insofar as it authorizes the Legislature to meet
in regular session in each biennium at the times
prescribed by law for not exceeding a total of 120
legislative days.

The voters at the 1972 general election approved an
amendment to Article IV, Sec. 1 proposed by the 1971
Legislature. Previously, Article IV, Sec. 1 authorized
the Legislature to meet in regular session only in each
odd-numbered year and then only for a term not ex
ceeding 120 legislative days. The Supreme Court of
Minnesota held that a regular session is limited to 120
calendar days, exclusive of Sundays, from the date when
the Legislature convenes. Under the revised Article IV,
Sec. 1, the Legislature may meet in regular session in
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each biennium at the times prescribed by law, for not
exceeding a total of 120 legislative days. The phrase
"legislative day" may also be defined by law. The Leg
islature, however, is not permitted to meet in regular
session, or any adjournment thereof, after the first Mon
day following the third Saturday in May of any year.

The Commission is of the view that the Constitution
should not prohibit a Legislature from meeting when
ever the business at hand requires it, nor should it com
pel the Legislature to adjourn until that business is
completed in an orderly and deliberative manner.

The revised Article IV, Sec. 1 is a modest but sig
nificant improvement over the pre-existing constitu
tional provision. We question the wisdom of prohibiting
the Legislature from meeting after the first Monday
following the third Saturday in May of any year. But
we think any further c(;>Dsideration of the length and
frequency of legislative sessions should await experience
under the new constitutional provision.

3. Article IV, Sec. 1 should be amended to em
power the Legislature to call itself into special
session upon the petition of two-thirds of the mem
bers of each house.

The recommended change, of course, will not alter
the Governor's authority to call the Legislature into
special session.

4. Article IV, Sec. 2 should be retained insofar
as it authorizes the Legislature to determine the
number of members who shall compose each
house.

Minnesota, which ranks nineteenth among the states
in population and fourteenth in land area, presently has
the largest Senate in the nation (67 members) and the
tenth largest House of Representatives (134 members).

The Commission agrees that the Legislature should
not become larger than it is now, but does not favor
setting the present size of the Legislature as a constitu
tional limit for fear that this size may also become the
minimum. The Commission therefore recommends re
tention of the existing constitutional provision which
authorizes the Legislature to determine its size from
time to time. It recognizes that it may be unrealistic to
expect the Legislature to cut its size. Accordingly, it
recommends that provision be made for use of the
popular initiative to reduce the size of the Legislature.
(See Recommendation 2 on page 30.)

5. Article IV, Sec. 10 should be changed to allow
either house of the Legislature to initiate revenue
measures.

Because the House was regarded as a more popular
body than the Senate when the Constitution was origi
nally adopted, it was provided that all revenue bills
must originate in the House. This assumption is no
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longer true. As a practical matter, the Senate has found

ways to originate revenue measures without offending

the letter of the constitutional restriction. The Commis

sion sees no contemporary reason why this power not

be constitutionally explicit.

6. Th~ authority now lodged by Article IV, Sec.

23 in the Legislature 'to draw new congressional

and state legislative districts after each federal

census should be taken away from the Legislature

and imposed upon a Districting Commission com

posed as suggested in Recommendation 7 and fol

lowing the standards of Recommendation 8.*

Minnesota's 1972 experience with legislative district

ing made necessary by the 1970 census reveals the in

adequacy of the existing constitutional provisions, which

entrust the task to the Legislature subject to the veto

of the Governor. The political impact of redistricting

upon the contending political parties and upon incum

bent legislators makes it unwise to expect the Legisla

ture to accomplish this task fairly. This is especially the

case with state legislative districting, but is also true of

.. congressional districting. Whenever the legislative and

executive branches of government are controlled by

different political parties, the present process is almost

guaranteed to produce stalemate. When both the legis

lative and executive branches of government are con

trolled by the same political party, there is danger that

the redistricting will be unfair to the party out Qf power.

In the reapportionments of 1959, 1965 and 1971, it

was necessary for the courts to intervene in the State's

political affairs. The Commission thinks it wise to mini

mize the participation of federal and state courts in

political matters so as not to risk jeopardizing the trust

and confidence that must be reposed in courts when

they perform their other judicial functions. For all these

reasons, the Commission recommends that the task of

redistricting be taken away from the Legislature and

given to a commission. This recommendation is not

without precedent. Ten states now impose the duty of

redistricting upon the Legislature itself in the first in

stance but provide an alternative method for redistrict

ing if the Legislature fails to perform this duty. Nine

states bypass the Legislature entirely and provide for

redistricting by some agency other than the Legisla

ture - usually a commission.

7. The Districting Commission created under

proposed Article IV, Sec. 24 should consist of 13

members - the speaker and minority leader of the

House of Representatives, the majority and minor

ity leaders of the Senate, or representatives and

senators appointed by these legislative leaders to

take their place; two members appointed by the

Governor; two members appointed by the state

"'Senators Robert J. Brown and Jack Davies dissent in part

from this recommendation. Their statement follows the Com
mission's majority report.
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executive committee of each political party, other

than that to which the Governor belongs, whose

candidate for Governor received 20 percent or

more of the votes at the most recent gUbernatorial

election; and the remaining members unanimously

elected by the commission members so appointed.

A majority of the entire membership of the Su

preme Court should make any appointment nec

essary to complete the commission's membership

if any selecting authority fails to appoint its quota

of members. No congressman or state legislator,

other than the legislative leaders named to the

commission by virtue of their office or the legis.

lators appointed by them to take their place, shall

be eligible to serve on the commission. In making

their appointments, the selecting authorities shonld

give due consideration to representing the various

geographical areas of the State.
"

The Districting Commission we recommend would

be neither nonpartisan nor strictly bipartisan. Because

redistricting cannot be entirely insulated from political

considerations, we recommend involving the Governor,

the legislative leadership, and the political parties in

the appointment of commission members. This will

assure that political realities and varying political views

are taken into account. Because judges should be re

moved from political considerations, we oppose giving

any group of judges responsibility for redistricting, ex

cept as a final resort.

The balance of power in the commission would be

held by the five citizen members, who must be agreed

upon unanimously by the eight politically oriented

members. In the absence of unanimity, the state Su

preme Court would select these citizen members.

8. Article IV, Sec. 23 should be revised to set

forth districting standards to guide the Districting

Commission. The following standards are pro

posed: (1) there are to be no multi-member elec

toral districts; (2) each district is to be composed

of compact and contiguous territory and be as

nearly equal in population as is practicable; (3)

no representative district is to be divided in the

formation of a senate district; and (4) unless ab

solutely necessary to meet the other standards set

forth, no county, city, town, township or ward

shall be divided in forming a district.

Standards (2) and (3) are now set forth in different

parts of Article IV. We are suggesting that districts be

"compact" rather than "convenient" as required by

existing Section 24. Instead of the language of existing

Section 2, that "representation in both houses shall be

apportioned equally throughout the different sections of

the State, in proportion to the population thereof," we

are proposing the clearer and simpler phrase that each

district be "as nearly equal in population as is prac~

ticable."



We propose single-member districts in House as well
as Senate,singe multi-member districts create the possi
bility of submerging the interests of racial, ethnic, eco
nomic or political minorities.

Our proposed prohibition against dividing political
subdivisions in the creation of new districts is intended
to safeguard against gerrymandering. However, the
danger of gerrymandering will be lessened primarily by
entrusting the districting function to a commission con
stituted as we recommend.

9. The concurrence of eight members of the Dis
tricting Commission should be required to approve
legislative and congressional districting plans.

Under this recommendation, if the original eight poli
tically oriented members form blocs and disagree, the
bloc that carries the day will have to win the votes of
four out of five of the remaining members. This require
ment is still another safeguard against the danger of
gerrymandering and an assurance of fair representation.

10. The state Supreme Court should be given
exclusive original jurisdiction to review the Dis
tricting Commission's final published plans at the
behest of any qualified voter. It should be em
powered to modify any districting plan so that it
complies with constitutional requirements and to
direct the Districting Commission to adopt the
modified plan.

It is hoped that such a constitutional provision will
induce the federal courts not to intervene until the state
Supreme Court is finished with its review. Of course,
the United States Supreme Court will be the ultimate
arbiter of the validity under the federal Constitution of

any Commission plan approved by the state Supreme
Court.

11. If the Districting Commission is unable to
agree upon a districting plan, the task of district
ing should be imposed upon the state Supreme
Court. The state Supreme Court should be re
quired to work with the plan submitted by one,
or a group, of the commission members which
most closely satisfies state and federal constitu
tional requirements. If no plan is submitted by any
commission member, the state Supreme Court
should select a panel of three state court judges,
other than Supreme Court justices, to do the dis
tricting, subject to review by the state Supreme
Court.

We believe these eventualities are unlikely to occur.
But they must be proviped for in any constitutional pro
vision which removes the task of districting from the
Legislature and imposes it upon a commission.

12. Time limits should be imposed by the Con
stitution upon all the state participants in the dis~

tricting process, including the state courts, so that
the process is completed well in advance of the
time when candidates must file their intentions to
run for membership in the Congress or the state
Legislature.

The following table indicates the maximum time
limits which our proposed revision would impose upon
all participants in the districting process. The various
stages of the process are not likely to require the maxi
mum time allowed; even if all did, potential candidates
would have ample advance notice of new districts.

1

Activity in Question

Governor's request for appointment of Districting Commission members
Certification of commission members or notification of failure to make requisite appointment
Notice by Secretary of State* to Chief Justice of failure to make requisite appointment
Appointment of necessary members by Supreme Court
First meeting of designated and appointed members
Election of remaining members or failure to do so
Notice by Secretary of State to Chief Justice of failure to elect remaining members
Appointment of remaining members by Supreme Court

Alternative One
Filing of final plans by commission
Publication and effective date as law
Petition for review of commission action
Final state Supreme Court action
Review by Supreme Court of United States

Alternative Two
Submission of individual member plans if commission fails to act
Selection by state Supreme Court of plan or plans
Review by Supreme Court of United States
Action by three state court judges if individual members fail to submit plans
Review by state Supreme Court
Review by Supreme Court of United States

Deadline

January 15, 1981
January 25, 1981
January 28, 1981
February 7, 1981
February 14, 1981
March 3, 1981
March 6, 1981
March 23, 1981

August 23, 1981
September 2,1981
October 2, 1981
November 16, 1981
?

September 22, 1981
December 22, 1981
?
January 22, 1982
April 7, 1982
?

*The C;0II?mission is aware that its recommen?at!ons on t~e executive branch advis~ deletion of the Secretary of State from the
CO',lStI~utlOn. In tha~ event, t.he present. constitutional duties performed by th~t offiCIal would be provided for by law. The several
dutIes Imposed on hIm by this reapportionment amendment (see text, AppendIX D) would be transferred to an appropriate agency.
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I 13. The Legislature should create a standing

citizens commission to advise it concerning peri

odic adjustment of legislative compensation.*
In our opinion, the present salary of a state legislator

does not reflect the heavy demands made by citizens

and the legislative process upon the legislator's time.

Nor does it reflect the imp0rtance of the legislator's job.

The low salaries paid legislators preclude from running

for legislative office those citizens who are not well-to

do and are not in occupations which they can carry on

simultaneously with their legislative tasks. We think the

financial sacrifice involved in serving in our Legislature

had something to do with the large number of legis

lators who refused to run for reelection in 1972, as did

the fact that the low salaries are thought to reflect the

regard with which our citizens view their legislators.

Legislative compensation should be high enough to

make it possible for citizens of different occupations,

races, sexes and economic circumstances to consider

running for the Legislature. This is the real meaning of

a "citizen legislature." Adequate salaries will help make

the Legislature more representative, and at the same

time minimize potential conflicts of interest between the

public and private careers of legislators.

Legislators are reluctant to raise their own salaries

to adequate levels. Such action invites a campaign issue

that incumbents are anxious to avoid. Backed by the

recommendations of a permanent citizens commission,

the Legislature may be emboldened to bring legislative

compensation to a more adequate level.

14. The Legislature should pass a statute requir

ing political party identification of candidates for
the Legislature.

Minnesota has a vigorous two-party system which

reflects itself both in the Legislature and in national

politics. There are many good reasons why political

party identification of candidates for the Legislature

should be required and why legislative caucuses should

be organized on the basis of familiar party lines. Party

designation will make for a more understandable, more

accountable, more legitimate, and more effective Legis

lature.

The existing Constitution is silent on this issue and

we think it should remain so, leaving the matter to

statutory action.

15. . The Legislature, the Governor and the

people of the State should continue to study and

debate the possibility of a unicameral legislature

in Minnesota.

Interest in the possibility of a unicameral legislature

in Minnesota heightened when the three-judge federal

district court reduced the size of both houses of the

.Senator Robert J. Brown dissents from this recommendation.
His statement follows the Commission's majority report.
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Minnesota Legislature for purposes of its first 1972

redistricting plan. This interest has not dissipated.· It

parallels the growing interest in unicameralism in other

states, although Nebraska still has the only unicameral

legislature in the nation.

We are not recommending unicameralism for Min

nesota. But we think this possibility should be kept

open and debated in the years to come.

It is interesting to note that in spite of Nebraska's

unicameralism, eight bicameral legislatures were ranked

ahead of Nebraska's in the Citizens Conference Legis

lative Evaluation Study; Minnesota's Legislature ranked

tenth.

A national Quality of Life study conducted in 1967

rated Minnesota fourth in the nation and Nebraska

thirty-eighth as to "democratic process." The same

study rated Minnesota first·in the nation for "health

and welfare" and "equality"; Nebraska ranked thirty

second in these categories. This does not mean, of

course, that unicameralism is responsible for Nebraska's

relatively poor rankings in these categories and bicam

eralism for Minnesota's relatively high rankings. A uni

cameral legislature in Minnesota might result in even

higher rankings for Minnesota, and a bicameral legis

lature in Nebraska, in even lower rankings for Ne

braska. These ratings mean only that unicameralism

should not be regarded as a panacea for all the ills that

beset American states. Our traditional acceptance of

bicameralism forces the proponents of a change to uni

cameralism to bear the burden of proving that the

change will aid reform of legislatures.

Minority Report on Reapportionment by

Senators Robert J. Brown and Jack Davies

A minority of the Commission agrees that reapportionment

should be taken out of the hands of the Legislature but dis

agrees as to the composition of the body then charged with the

task of reapportionment. The minority also believes that the

constitutional detail which the majority report requires for such

a delegation of responsibility can and should be reduced. .

Two major premises are involved in the minority position:

(1) That the type of citizen-legislator commission proposed

by the majority of the Constitutional Study Commission

suffers from a strong likelihood of partisanship or stale

mate; and

(2) That reapportionment is a relatively simple, quickly ac~

complished process if politics is taken out of it. It is esti

mated that the mechanical process of redistricting could

take place in about 30 days.

Under the minority proposal, a panel of three state district

court judges would reapportion the Legislature, employing tech~

nical staff who would undertake the mechanics of districting

under guidelines established by the Legislature. Authority to

establish these guidelines would be provided in the Constitu

tion, but the specific guidelines and other procedural and or~

ganizational details would be statutory. The guidelines would

include maximum population deviations, maximum population

of communities which should not be divided in any reappor~

tionment, or any other criteria which the Legislature might wish

to establish.



The minority proposal provides that the panel of district
judges would be selected by a process in which the majority
and minority"leaders of the Legislature alternately strike names
from a list of all state district court judges. The remaining three
judges should then be the least partisan members of the least
political branch of state government.

The minority believes that concerns as to the role of the
Legislature in the reapportionment process are satisfied by
having legislative leaders involved in .the process of selecting
the panel and by permitting the Legislature to establish cri
teria to be used in redistricting. The minority feels that its
proposal insures that reapportionment would take place in the
shortest possible time and with the least possible chance of
stalemate or gerrymandering.

Dissent of Senator Robert J. Brown on Recommendation on
Legislative Compensation

This is not a constitutional issue and has no place in our
report unless we decide to make it a constitutional matter by
removing the authority over legislative pay from the Legislature
- a proposal that might have some merit. While I am against
including this subject in our report, if it is to be included I
think that it should be written in a more balanced way. For
example, I do not agree that raising the pay above $8,400
(or even $4,800) will necessarily broaden the base of compe
tent legislative candidates. I feel very strongly that salaries
which are too high attract candidates who could not make
that much money doing anything else and ,thus will resort to
gross demagoguery in order to obtain and retain a legislative
seat. There must be a balance between setting salaries so low
as to discourage good people and so high as to encourage
candidacies primarily because of money.

RECOMMENDATIONS ON THE EXECUTIVE
BRANCH

The constitutional structure of the executive branch
of Minnesota's government remains basically the same
as in the original Constitution. The only major change
has been extension of terms of constitutional officers
from two to four years, effective in 1962.

Minnesota's Constitution followed the early Ameri
can tradition of divided executive authority fostered by
colonial hatred of appointed royal governors and fear
of their strong, unified powers. As a result, executive
power was divided among several persons elected by
the people.

The "cabinet system," under which the Governor
appoints all other executive officials and becomes re
sponsible for their actions, is under consideration in
many states. The Minnesota Constitutional Study Com
mission has tried to distinguish between those officials
with policy-making powers, whom the people should
have the power to choose, and officials with only minis
terial functions. The functions of the latter might be
more efficiently combined by legislative and executive
action and needed personnel appointed rather than
elected.

Statutory changes of recent years have served to
strengthen the office of governor by providing (1) con
current terms for major appointed officials and (2)
broad executive reorganization powers.
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An important constitutional step was taken in 1972
through passage of an amendment which requires that
Governor and Lieutenant Governor run as a "team" on
a joint election ballot. The Commission is hopeful that
the Legislature will implement the spirit of this amend
ment by increasing both the compensation and the re
sponsibilities of the office of Lieutenant Governor.

Further revisions recommended by the Commission
would continue the modernization of the executive
branch begun through these recent constitutional and
statutory changes.

1. The office of Secretary of State should be
deleted from Article V and the constitutional and
statutory duties of the office otherwise provided
for by law.*

The Secretary of State is the chief elections officer
for the State and is the depository for a variety of docu
ments and records ranging from acts of the Legislature
to incorporation papers for all corporations operating
in the State. The Secretary of State has very little
policy-making authority, however, and aspirants to the
office are generally elected because of name, personal
appeal or incumbency rather than because of positions
on specific issues.

During the course of its study, the Commission re
ceived a proposal from Secretary of State Arlen 1.
Erdahl to combine the offices of Secretary of State and
Lieutenant Governor. The Commission recommends
that the Legislature consider this suggestion along with
those made in excellent past studies of executive reor
ganization in Minnesota.

2. The office of State Auditor should be deleted
from Article V and the constitutional and statutory
duties of the office otherwise provided for by law.

The State Auditor is the state's chief accounting of
ficer and acts with the commissioner of administration
and public examiner to prescribe the accounting system
used by all the departments and agencies of the State.
The Auditor is also the pre-auditor of receipts and dis
bursements of State funds, issuing warrants to allow
payment from the State treasury. The post-auditing
function is provided by the public examiner, although
many citizens erroneously associate "watchdog" post
auditing responsibilities with the State Auditor.

"Like the Secretary of State, the State Auditor is sel
dom elected on the basis of public preference for his
position on issues. Nor has he the policy-making powers
which justify his election. Auditor Hatfield points out
that the accounting skills necessary for the audit func
tion would be better secured by approval of the civil
service agency or a committee of certified public ac
countants than by election.

*See footnote on page 18.

l
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A fundamen(al of sound accounting procedure is

division of pre-auditing and post-auditing functions.

Auditor Hatfield recommended to the Commission that

the pre-auditing and accounting functions of his office

be merged with the department of administration.

Another .fundamental of sound accounting procedure

is that a post-auditor noLbe appointed by the person

or office which he is responsible for auditing. The pres

ent practice of having the post-audit function carried

out by the public examiner, who is appointed by the

Governor, violates this principle. Auditor Hatfield rec

ommended the creation of a post-auditor, elected by

the Legislature and responsible for both performance

and financial audit of all state agencies.

3. Article V, Sec. 4 should delegate the powers
of pardon to a constitutional pardon board ap
pointed by the Governor and subject to confirma
tion by the Senate. The pardon board should be
subject to procedures established by the Legisla
ture.

A provision in the original Minnesota Constitution

delegated pardoning power to the Governor. An amend

ment of 1896 created a pardon board consisting of the

Governor, Attorney General and Chief Justice.

Traditionally, the power of pardon has been an

executive function. Testimony from Chief Justice Oscar

R. Knutson reminded the Commission that the function

of the Supreme Court is to determine whether a person

has had a fair trial, and that it is somewhat inconsistent

to ask its Chief Justice to pass on an application for

release. The Commission recommends that the Gover

nor be given the power to appoint persons to the pardon

board, which would operate under procedures estab

lished by the Legislature. Under such an arrangement,

the Governor would have ultimate authority for grant

ing pardons, but the pardon board would be operated

by persons chosen for their qualifications in a field de

manding both expertise and a high sense of community

responsibility.

4. The land exchange commission and state
board of investment authorized in Article vm,
Sees. 4 and 7, should be retained but their mem
berships should be provided for by law.

Because the memberships of the constitutionally cre

ated land exchange commission and state board of in

vestment include constitutional officers whose offices

would be deleted under earlier Commission recommen

dations, the make-up of these two bodies must be

changed. The Commission is not prepared to recom

mend specific alternative memberships, which should be

discussed by the Legislature and provided by statute.

S. There should be no changes in impeachment

provisions of Article XIII except that the Lieu

tenant Governor should be added to those officers
who may be impeached.
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As the result of an apparent oversight when the Con

stitution was drafted, the Lieutenant Governor is not

listed among those officers who may be impeached. The

addition of this office to those subject to impeachment

not only corrects this original oversight but is consistent

with the strengthened office of Lieutenant Governor

which the Commission supports.

6. The Legislature should be constitutionally
mandated· to provide by statute for succession in

the event of removal, death, resignation or inability
of the Governor, Lieutenant Governor, Governor
elect and Lieutenant Governor-elect.

While nothing in the present Constitution prevents

the Legislature from providing for succession in the

above instances, the proposed provision would require

the Legislature to so provide. Statutory arrangements

should insure continuity of. government under every

conceivable circumstance.

While the Commission offers no specific recommen

dation on the precise format that statutory succession

should take, it does refer the Legislature to the Twenty

Fifth Amendment to the U.S. Constitution, and succes

sion provisions in the Model State Constitution and the

Illinois Constitution of 1970.

RECOMMENDATIONS ON THE JUDICIAL
BRANCH

Although the Commission rejected several basic

recommendations of the Judicial Branch Committee,

this action was due in large part to the very compre

hensive changes proposed in the committee report.

Committee suggestions for change in our judicial sys

tem raised questions of constitutional theory and poli

tical practice, as well as pragmatic considerations,

which were sufficiently controversial, in Commission

opinion, to merit further study.

The major proposals of the Judicial Branch Com-

mittee were summarized in its report as:

(1) Merit selection of judges
(2) Election of judges on question of retention only

(3) A unified court system
(4) An intermediate court of appeals

As will be seen from the following discussion of Com

mission action, the selection aspect of the merit system

was rejected largely because most Commission mem

bers believed it would weaken executive power over

judicial appointments. They felt the present system had

proved itself and saw some flaws in selection through a

nominating commission.

The unified court system was not rejected as a matter

of principle, but because the Commission preferred to

await the results of a nationwide study being given

court unification. The Commission did accept many

committee recommendations which would give the Su

preme Court greater administrative power over all state
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'courts, thus increasing uniformity, but stopping short
of unification.

As to the intermediate appellate court, the Com
mission preferred an amendment which would not man
date the establishment of a court of appeals, but would
give the Legislature discretion to establish this new
judicial level.

" l'

" Throughout all these discussions ran the pragmatic
consideration that Minnesota voters had approved
amendments to the judicial article both in 1956 and in
1972 and that the coming Legislature would very likely
not give a judicial amendment priority over other more
pressing matters. Minnesotans will thus have further
time to consider important proposals for judicial reform
included in the committee's report. It is the hope of
the Commission that the controversial aspects of ju
dicial change, especially merit selection and court unifi
cation, will be sufficiently discussed by Minnesotans so
that the next judiciary amendment can b~ a definitive
Qne.

1. Tbe Commission failed to adopt the recom
mendation of the Judicial Brancb Committee tbat
tbe merit plan for selection of judges be constitu
tionally authorized.

The Judicial Branch Committee had recommended
that vacancies be filled by gubernatorial appointment
from a list of not less than three submitted by a "ju
'dicial nominating commission." This is the method of
judicial selection commonly referred to as "the merit
plan" or "the Missouri plan."

The committee report conceded that for the most
part the present system, under which 85 % of presiding
district court judges and six of seven Supreme Court
judges came to the bench by gubernatorial appoint
ment, has resulted in a well-qualified judiciary. It ad
vanced its proposal for a nominating commission as a
measure "to improve the quality of an already fine
judicial system."

. A majority of the Commission was unwilling to
dilute the governor's power and responsibility for the
appointment of judges. It believed that the common
criticism of state governments, including Minnesota's,
is directed at the "weak executive." Because the power
of judicial appointment is among the most important of
the Governor's present prerogatives, we believe it
should be retained.

In the opinion of the Commission, Minnesota gov
ernors have shown themselves sensitive to public insist
ence that the quality of judicial appointments be main
tained at a high level. A majority of the Commission
was reluctant to accord power to a nominating com
mission, the makeup of which was not specified and
which might be as prone to make "political" nomina
tions as the Governor.
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The minority view of the Commission, expressed by
a majority of the members of the Judicial Branch Com
mittee, may be summarized as follows:

The present system of conferring unrestricted power
on the governor to select virtually all of the judges of
the State at every level of the court gives the executive
branch of government a control over the judicial branch
which tends to erode the constitutional concept that
they are separate but equal branches of government.
By the very nature of the process, judges have been
almost uniformly appointed from among lawyers with
political backgrounds. It is unrealistic to expect the
governor to reach out for appointments which have no
bearing on political affiliations and personal ties. Al
though a nominating commission cannot be expected to
divorce itself entirely from all political considerations,
if properly selected it would represent a broad spectrum
of community views without being narrowly partisan.
To that end, the committee recommended that the
'Commission consist of six laymen appointed by the
Governor, four lawyers appointed by the Bar, and the
Chief Justice who would act as chairman.

To say that the judiciary of Minnesota is free from
scandal and functioning well is not to say that there is
no room for improvement. The merit plan is simply one
more significant step toward attracting the best qualified
lawyers to the bench by a method which is objective,
thorough and as free from politics as ,is pragmatically
possible. It is a plan which has been adopted by an
increasing number of states, particularly at the appellate
level. It has been endorsed by nearly every commission,
legal and judicial professional association, and citizens'
conference which has studied the matter.

2. Vacancies caused by incumbent judges who
do not file for reelection sbould be filled by guber
natorial appointment.

Though the Judicial Branch Committee had not con
sidered this change in its report, its members approved.
Usually a judge resigns before the end' of his term,
allowing the Governor to fill the vacancy. The rationale
for the practice is that the public is less qualified in the
first instance to choose between unproven judicial can
didates than is a Governor, who has an opportunity to
consult with persons and organizations whose knowl
edge of the legal profession enables them to recommend
appointees of high judicial caliber. A judge so appointed
would stand for election after serving four years.

3. Each judge should stand for retention in office
at the next general election occurring more than
four years after his appointment, and every six
years thereafter, on a ballot which submits only
the question of whether he shall be retained in
office.

This retention recommendation embodies another
aspect of the merit system or Missouri plan.



S. The Chief Justice of the Supreme Court

should be constitutionally designated as the "ex

ecutive head of the judicial system" and should

Recommendations 5-9 are related to a unified court

system, but are addressed to its administration'rather

than its structure. At the present time, the Supreme

Court exercises some degree of statutory power over

administration of courts in the State. The next five

recommendations would enlarge the administrative

powers of the Supreme Court.

Judges should be both responsive to the people and

sufficiently indep'endent to exercise their own judgment

in matters which the public may not fully understand.

This recommended "retention vote" would substitute

for open filings against an incumbent and would protect

both the juqge's independence and the public's oppor"

tunity to remove an incompetent judge.

Lack of voter aw~reness"in selecting' judges is shown

by the large numbers (about a quarter of a million) who

refrain from casting ballots for supreme court justices.

Though the proposed "retention vote" would not neces

sarily improve voter interest, it would prevent this lack

of interest from resulting in the election of an unquali"

fled judge.

Under the present system a wholly unqualified candi

date might be placed in judicial office by default

through the death of an incumbent judge between the

primary and general elections.

4. The Commission failed to adopt the recom

mendations of the committee for a unified court

system which would consolidate all of the trial

courts into a single district court.

The Judicial Branch Committee had recommended

that district, probate and municipal courts be consoli

dated in all counties of the State. The committee rea

soned that a unified plan would be more efficient and

more flexible than the present system in utilizing special

Judicial talents and in adjusting to changing workloads.

The Commission rejected this recommendation on a

tie vote. One of the reasons advanced against the pro

posal was that service on the lower courts (municipal,

county and probate) has given governors and citizens

an opportunity to examine the capabilities of lower

court judges before elevating them to the district court.

, An important factor in the Commission's decision

was the information that a National Center for State

Courts is being established in Washington, D.C., and

that a regional center located in Minnesota will study

court structure and function in this State. The results

of this study would allow a future constitutional study

commission to consider in greater depth the question of

court unification in Minnesota.

appoint an administrative director of courts and

such assistants as the administrator deems neces

sary.

The Chief Justice has long exercised the powers

specified in this recommendation, both by statutory

authority and by the inherent authority constitutionally

conferred on his office. With the judicial administrator,

who acts as his assistant in these matters, he proposes

the budget for the state court system and recommends

to the Governor and the Legislature measures relating

to the support and constitution of the state's courts.

6. The Supreme Court should adopt rules gov

erning the administration, admissibility of evi

dence, practice and procedure in all courts. These

rules should be subject to change by the Legisla

ture by a two-thirds vote of each house.

In the past, the Legislature has provided for these

matters by specific laws, but has gradually come to

realize that this function is fundamentally a constitu

tional responsibility of the judiciary and therefore better

performed by the court than the legislative body. The

Legislature has delegated substantial control over court

administration to the Judicial Council (MS 483.01

483.04) and power to adopt rules for civil and criminal

cases to the Supreme Court (MS 480.05 - 480.59).

This proposed change would promote uniformity in

lower courts and provide guidance to the bench and

bar through a readily accessible code. It would permit

adoption of integrated and comprehensive rules' of

evidence now accomplished on a case-by-case basis by

the Supreme Court. The Legislature could, by a two

thirds majority, override a Supreme Court decision with

respect to rules of evidence, practice and procedure.

The change thus recognizes the prevailing competence

of the judiciary in these areas and its fundamental con

stitutional responsibility, but permits the Legislature to

discharge its duty of responding to the needs of the

citizens they represent in a democratic manner.

7. The Supreme Court should appoint a chief

judge from among the members of the district

court of each judicial district.

The chief judge of each judicial district is now elected

by the judges in his district (MS 484.34). Usually

the position is rotated or routinely assigned to the judge

who is senior in service but not necessarily blessed

with the administrative skills which the position re

quires. Appointment by the Supreme Court would

obviate embarrassment to colleagues, establish criteria

for the position, and promote uniformity and efficiency

in the selection of chief judges.

8. The Supreme Court should have constitutional

authority to adopt rules of judicial conduct.

The Supreme Court has inherent power to supervise

*****
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Several recommendations of the Judicial Branch
Committee became part of the Constitution with pas
sage of the judicial amendment in November 1972:
(1) Probate courts are no longer constitutional offices;
(2) more than one judge of the district court may
serve temporarily on the Supreme Court at the same

the conduct of all members of the bar, including those
who are members of the bench. This recommendation
would swilly implement a constitutional amendment
adopted in November 1972, which confers on the
Legislature the right to make provision for the removal
or discipline of judges found guilty of "conduct preju
dicial,to the administration of justice." Rules of con
duct have already been adopted .by the Supreme Court
pursuant to statute. ,.

9. All judges should be required to be admitted
and licensed to practice law in this State.

This language does two things: (1) It translates into
constitutional language the recent interpretation of the
Supreme Court that the present phrase "learned in the
law" means admitted to the bar and licensed to prac
tice; and (2) it extends this provision to constitution
ally cover not only judges of the Supreme and district
courts, but all judges hereafter appointed or elected to
courts of inferior jurisdiction.

10. The judicial power of the State should be
vested in a Supreme Court, a district court and
such other courts, judicial officers and commis
sioners with jurisdiction inferior to the Supreme
Court as the Legislature may establish.

The Judicial Branch Committee had recommended a
constitutionally mandated intermediate appellate court
system. Instead the Commission adopted language
which would allow the Legislature to establish such a
system if the need is demonstrated.

There is general agreement that the Supreme Court
is burdened with a workload which impairs its effici
ency. However, the Commission felt the Legislature
might consider alternatives to an intermediate appellate
court such as:

(1) increasing the number of justices from 7 to 9,
which the present Constitution allows;

(2) utilizing a larger number of district court judges
for temporary duty, as the 1972 judicial amend
ment permits.

This Commission recommendation would simply re
instate a legislative prerogative which prevailed before
the 1956 judicial amendment- a right to vest the
judicial power in "such other courts, inferior to the
Supreme Court, as the Legislature may from time to
time establish."

The democratic goal is to involve people as much as
possible in their government. State constitutions should
enhance the attempt to reach that goal. Minnesota has
a history of broad citizen participation in an open poli
tical process. The aim of Commission recommendations
on the elective franchise is to expand and facilitate that
participation to an even greater extent.

Because of the number of recommended changes, an
entirely new elective franchise article is proposed by
the Commission. Draft language of the proposed article
may be found in the mimeographed committee report., .

1. The residency requirement of Article vn, Sec.
1 should be reduced from six months to 30 days.

In a recent U.S. Supreme Court ruling, Minnesota's
six-month residency requirement was declared uncon
stitutional. Since the ruling Minnesota has been operat
ing under a 30-day precinct residency requirement
which, according to Secretary of State Arlen I. Erdahl,
has served as an effective deterrent to voter fraud.

time; and (3) the Legislature may provide for the re
tirement, removal, and discipline of all judges.

RECOMMENDATIONS ON THE ELECTIVE
FRANCmSE

2. The requirement of Article VII, Sec. 1 that
qualified voters be United States citizens for three
months should be amended to allow all citizens to
vote if otherwise qualified.

The Commission believes that all citizens who are
otherwise eligible should have the right of suffrage. The
present three-month waiting period for new citizens
serves no practical purpose and should be repealed.

3. The Legislature should be authorized to re
move the prohibition of Article VII, Sec. 2 which
denies the vote to felons and the mentally ill aud
mentally retarded.

The change being recommended by the Commission
would allow greater flexibility to the Legislature in de
termining proper restrictions on the franchise rights of
these citizens. The Legislature could provide such safe
guards or qualifications as were felt necessary.

4. A uew section should be added to the elective
franchise article mandating the Legislature to pro
vide for the administration of elections.

The intent of the proposed section is to allow the
deletion of the State Canvassing Board (Article V, Sec.
2) and Secretary of State from the Constitution. The
new section would mandate the Legislature to provide
for administration of elections, nomination of candi
dates, establishment of residency for voting purposes,
assurances of secrecy in voting, and absentee voting.

*****
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5. The- minimum age for holding elective office
specified in Article VII, Sec. 7 should be reduced
from 21 to 18. (Approved by 9-7 vote of the Com
mission.)

Traditionally, those who have been old enough to
vote in 'Minnes?ta hav~ been eligible to hold public of
fice with the exception of Governor and Lieutenant
Governor, who must be 25 years old. The federal Con
stitution sets the minimum age for President, Vice
President, Senator, and Congressman at 35, 35, 30 and
25 years respectively.

The practice of allowing those who are old enough
to vote to hold office was altered in 1970 through pas
sage of a constitutional amendment lowering the voting
age to 19. That amendment retained the office-holding
age at 21. Some confusion has resulted from passage of
the amendment, however, because of a failure to amend
Article IV, Sec. 25, which provides that state senators
and representatives need only be "qualified voters of
the state."

To eliminate confusion resulting from the 1970
amendment and to recognize the potential contribution
of young people to governmental service, the Commis
sion is recommending that the minimum age for elec
tive office be reduced from 21 to 18. This, of course,
would have no bearing on the minimum ages which are
otherwise established in the state and federal constitu
tions.

RECOMMENDATIONS ON EDUCATION
PROVISIONS

Current education provisions of the Minnesota Con
stitution are generally brief and flexible, leaving nearly
all major policy determinations to the Legislature.
Using this flexibility, the Legislature has been able to
delegate a great deal of authority for the day-to-day
operation of educational systems and institutions to
governing boards and public agencies which are in a
much better position to carry out specific responsibili
ties. This arrangement has left the Legislature free to
deal with broad policy matters. Ultimate legislative
control is maintained through educational appropria
tions.

This constitutional arrangement has encouraged the
development of a system of elementary, secondary and
higher education in Minnesota which is generally re
spected and admired throughout the country. Even
more important, the present Constitution contains no
impediments to a continuation of the kind of diversifica
tion and innovation which has attracted favorable na
tional attention to our public educational system.

1. No change should be made in the present
prohibition on aid to non-public schools as pro
vided in Article I, Sec. 16 and Article Vffi, Sec. 2.

The Commission believes that the integrity and in
dependence of private education and the traditional
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separation of church and state require a continued COD

stitutional prohibition on direct public support of non
public schools. Since any change in the present prohibi
tion would be highly controversial, a great deal of
public support would be required for passage of a pro
posed amendment on the subject.

To determine public sentiment on whether or not the
Constitution should be altered to allow direct state
support for private schools, a public hearing was held
in Mankato. At that time, testimony was taken from
a number of educational and religious organizations as
well as interested individuals. All those who testified
urged that present provisions which forbid aid to non
public schools be retained.

2. No change should be made in Article VIII to
specify the organization or unification of the higher
education systems in Minnesota. The Higher Edu
cation Coordinating Commission should be given
statutory authority to review and make recom
mendations on the budgetary requests of the vari
ous higher education systems.

Although Article VIII, Sec. 3 recognizes the Univer
sity of Minnesota, no specific constitutional reference
is made to the organization of higher education in Min
nesota. Rather, the Legislature has used its general
power to create the State College System, the State
Junior College System, and the Vocational-Technical
Division of the State Department of Education.

The basic policy questions faced by the Commission
were whether or not these separate educational systems
should be brought together under a State Board of
Higher Education and whether or not the present or
altered organization of higher education should be
specified in the Constitution.

At a public hearing in Moorhead, representatives of
the various educational systems urged that no changes
be made, either to spell out present higher education
organization or to unify the various systems under a
single administrative board or agency.

The Commission agrees that flexibility in servicing
the higher educational needs of our State is best main
tained by independent but coordinated higher educa
tion systems whose organization is not specified in the
Constitution.

The Legislature would be aided by having the Higher
Education Coordinating Commission review the budg
etary requests of the various institutions. This power of
review would parallel that which it now possesses with
regard to curriculum and would not include the power
to either veto or cut requests.

3. No change should be made in Article VIII
to specify the organization and structure of the
Minnesota Department of Education.

As is the case with higher education, innovative and
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responsive elementary and secondary education requires
the kind of .flexibility which rigid constitutional struc
ture makes hnpossible. Such flexibility is best main
tained by a statutory State Department of Education,
equipped to assume its important responsibility under
broad guidelines established by the Legislature.

4. No change should be made in Article VITI,
Sec. 3 relating to the autonomy of the University
of Minnesota.

Article VIII, Sec. 3 acknowledges and confirms the
establishment of the University of Minnesota and per
petuates to it "all the rights, hnmunities, franchises and
endowments heretofore granted or confirmed."

The courts have held that this language incorporates
the charter of the University into the State Constitution
and implies that its alteration would require a constitu
donal amendment. Under its charter, the University's
Board of Regents maintains a good deal of autonomy
from the Legislature in managing the day-to-day opera
tions of the University.

On the basis of both investigation and testimony pre
sented at the Moorhead hearing of the Education Com
mittee, the Commission has concluded that the Legis
lature maintains a good deal of control over the general
operations of the University despite the language of
Article VIII, Sec. 3. For example, legislative control
can be, and is, exercised through the appropriations
process. The Legislature has repeatedly placed "riders"
on appropriations measures or passed special appropri
ations for limited purposes. Such enactments serve to
direct the general policy of the University, particularly
by allocating funds to particular fields of study, without
entangling the Legislature in unnecessary detaiL

5. There is no need for Article VIn, Sees. 1 and
2 to specify the State's role in the financing of
elementary and secondary education.

Article VIII, Secs. 1 and 2, direct the Legislature to
provide for a uniform system of public education in all
parts of the State. Traditionally, elementary and sec
ondary education has been financed through property
taxes administered by individual school districts. In
recent years, however, the State has increased dramatic
ally its role in financing education through "state aids"
raised from non-property sources.

To determine the need for specific constitutional
language to spell out more clearly or alter the State's
role in financing public education, the Education and
Finance Committees of the Commission held a joint
public hearing. In spite of testimony which called for
greater state responsibility in financing public educa
tion, it was apparent that assumption of such responsi
bility would not be prohibited by present constitutional
language. The Commission believes that the precise
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role of the State in financing elementary and secondary
education is best left to legislative determination as re
quired by changing circumstances.

RECOMMENDATIONS ON FINANCE
PROVISIONS

The Commission sought, in analyzing Article IX and
the other scattered provisions on finance, to identify
those issues which cause problems in the functioning of
Minnesota's financial system. Recommendations are for
several changes to be made by amendment, but the
Commission is not submitting a complete redraft of
Article IX. In addition to its recommendations for con
stitutional change, several other issues have been identi
fied for further study by future commissions.

1. Article IX, Sec. 1 should be amended to per
mit the State to levy taxes computed as a percent
age of federal taxes or based on federal taxable
income or other terms defined by federal law.

It is most helpful, in writing state income tax laws,
to adopt the terminology and definitions of the federal
system. This procedure makes it unnecessary for the
Legislature to adopt and revise the full text of all pro
visions of the Internal Revenue Code. It also saves the
taxpayer the difficulty of computing his taxes twice,
using both a federal and a state formula. This use of
a single formula is popularly referred to as "the piggy
back tax."

The Supreme Court held in 1971 that the Legislature
may adopt the federal law as the basis for state tax
law, but only as that law exists at a particular moment.
Any change in federal law requires that the Legislature
readopt the Internal Revenue Code.

In making this change, we are not concerned about
delegating to Congress the power to make tax defini
tions for our State. In the first place, Congress is a
responsible political body, accountable to us all. Sec
ondly, the Legislature would retain the power to repeal
this delegation if Minnesotans became dissatisfied with
the definitions adopted by Congress. The amendment
would not establish such delegation, but would simply
permit the Legislature to do so. (See Appendix E for
draft language of the proposed constitutional amend
ment.)

2. The Constitution should be amended to
simplify and consolidate limitations on state bor
rowing by changes which would:
(a) replace the present prohibition of "internal improve
ments" with a requirement that state borrowing or ex
penditure be "for a public purpose paramount to any
resulting private use or benefit."

(b) authorize the State to make an unlimited guarantee
of loans to its subdivisions or agencies which are general
tax obligations of the issuer, and authorize limited cash
guarantees of loans to its subdivisions or agencies which
are secured only by non·tax revenues;



(c) simplify and consolidate the provisions relating to
state debt: by requiring a two-thirds vote of each house
of the Legislature for all state borrowing other than short·
term certificates of indebtedness; by eliminating the 20·
year maximum on maturity of state bonds; by author.
izing the Legislature to designate an officer, committee
or agency to determine the amount of money to be spent
on each profe~~, withi~ criteria and limits set by the Legis.
lature; and by consolidating debt provisions in other ar·
ticles of the Constitution jnto Article IX;

(d) provide a 120-day period within which a citizen
might sue to set aside or prevent state borrowing or other
loan of state credit which violated the public purpose
doctrine.

The draft language of a bill incorporating the changes
of Recommendation 2 will be found on pages 5-11 of
the mimeographed report of the Finance Committee.

(a) Internal Improvements: The Constitution now
states that "the State shall never be a party in carrying
on works of internal improvements" except in certain
circumstances. The framers of the Constitution wanted
the Legislature to be able to authorize construction of
prisons, schools, a new Capitol, etc. and to carryon
other works necessary for governmental uses, but not
to use these same powers for nongovernmental purposes
'such as building roads or industrial facilities which
might help develop underpopulated regions of the State.

It has been necessary over the years to modify these
restrictions. This has been done in three ways:

(1) Constitutional amendments have allowed the
State to spend money on highways, forest fire preven
tion and airports.

(2) Judicial interpretation has been increasingly
lenient in ascribing a governmental purpose to legisla
tive projects; only recently the courts have held that
state support for construction of sewage systems is not
a work of "internal improvement."

(3) The internal improvements language has been
held not to apply to local units of government when
they wish to build an auditorium, for example; local
units are, however, required by judicial interpretation
to limit expenditures to works serving a "public pur
pose."

. It can thus be seen that the internal improvements
provision of the Constitution is not a total obstacle to
state programs, since some way is eventually found
around it. However, the question of constitutionality
becomes paramount in such situations. Accordingly, a
court test must be arranged to determine validity of
.the project, causing both delay and needless expense.

In summary, the Commission believes that the obso
lete "internal improvements" doctrine is now so riddled
with exceptions that it provides little protection for the
State against unwise spending, yet impedes programs
generally accepted as wise and desirable. We recom
mend repeal of Section 5 of Article IX and substitution
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of the "public purpose" doctrine, safeguarded by the
constitutional provision that the expenditure must be
for "a public purpose paramount to any resulting pri
vate use or benefit."

(b) Loan Guarantees: Section 10 of Article IX pro
hibits the State from giving or loaning its credit. Two
kinds of problems are presented by this prohibition:

If the State can guarantee its full faith and credit to
the bonds of cities, villages, and school districts, this
greater security allows the local unit to sell its bonds
at a lower interest rate. The constitutional provision
can be interpreted to either prevent or allow state guar
antees, thus leading to delay caused by litigation.

A similar question arises when the State wishes to
insure loans made by private individuals to other pri
vate individuals. Low-income housing is an example.
Interest rates on borrowing for such construction would
be lower with some guarantee of repayment. Can and
should the State be allowed to make these guarantees,
as does the FHA for certain kinds of housing?

The Commission recommends that the State be per
mitted to guarantee the borrowing of local government
agencies, but that this liability be limited in certain
circumstances. Under our proposal, the State could
provide unlimited guarantee for municipal general obli
gation bonds meeting the "public purpose" test required
for state bonds. Unless the municipal bonds fell into
default, no state bonds would be issued; the State might
then be able to recover against the municipality by
requiring it to levy taxes to reimburse the State. The
Legislature would have the power to place a dollar
limit on all such bonds.

The Legislature would also be empowered to guar
antee revenue bonds of municipalities or state agencies.
The guarantee would be limited to a single cash amount
set aside in a special reserve account, where it would
be earning interest until used or released.

(c) State Debt: Commission proposals in regard to
state debt aim mainly at clarification and simplification.
The Constitution now calls for a three-fifths legislative
vote only on that debt incurred for acquisition and
improvement of "public lands and buildings and public
improvements of a capital nature." While the Commis
sion generally favored an extraordinary majority for
the issuance of all bonds, it divided evenly on the ques
tion of whether this should be a two-thirds or the pres
ent three-fifths majority.

The Commission believes that the Legislature should
have the power to delegate authority to determine
what portions of bond revenues should be used for
different purposes, once it has established proper cri
teria. In this way, the Legislature could authorize
bonds for the construction of certain public buildings
but set guidelines rather than fixed dollar amounts for
each building, leaving necessary decisions to appro-



priate agencies. This would increase the flexibility and
usefulness of our state building program.

- ',. -. ~

In order that all financial provisions of the Consti
tution be contained in Article IX, the Commission
recommends incorporating into that article the bor
rowing authority contained in Article XVI, Sec. 12
on highways; Article XIX, Sec. 2 on airports; and
Article XVII on forest fire preve~t~6n.

(d) Litigation: In order to reduce the time-consum
ing and costly litigation that has often been required
to validate state bonds, the Commission recommends
that the burden of a court test be placed on those
who oppose the issue.

Since no intelligent investor will loan large sums if
there is any doubt that the investment is legal, it has
been necessary in the past to arrange test cases. As an
example, the Pollution Control Agency had to sue the
State Auditor to obtain a declaration of the validity of
bonds authorized by the Legislature, leading to expense
and a year's delay in instituting a needed program.

Under the change recommended by the Commission,
any taxpayer who believed the bond issue was not for
public purposes would have to commence suit within
120 days. Putting the burden on the opposing party
would eliminate the arranged court suits between gov
ernmental agencies but allow full time for citizens to
oppose a project. The 120-day limit would not cause
burdensome delay.

3. Section 32(a) of Article IV, providing a
gross earnings tax on railroads in lieu of certain
other taxes, should be repealed, thus allowing the
Legislature to set the form and rate of taxation
on railroads as it does for other businesses in
Minnesota.

This special provision for railroads was approved in
1871 when Minnesota's economy depended on the ex
tension of railroad lines to all corners of the develop
ing state. It has long ceased to have any justification
and does not, the Commission believes, represent a
realistic assessment of the railroads' relative share of
the state's fiscal burden. The percentage rate of the
railroad's gross earnings tax cannot be changed, as
can that for other businesses, when the Legislature finds
it desirable, but must be submitted to the voters as a
constitutional amendment. We believe the citizens of
Minnesota have long been dissatisfied with this prefer
ential treatment of one industry and are glad to say
that at Commission hearings, the railroad companies
generally signified their willingness to contribute to
Minnesota's revenues in the same way as other indus
tries.

The draft language of the constitutional amendment
which would repeal Article IV, Sec. 32(a) constitutes
Appendix F of this report.
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* *. * * *
The Commission examined the Permanent School

and Permanent University Fund provisions of Article
VIII, Sees. 4 through 7; the Internal Improvements
Land Fund provisions of Article IV, Sec. 32(b); and
some regulations on the administration of. these funds
found in Article IX, Sec. 12. We find no need for
change in any provisions relating to these funds and
their investment. The administration of the lands which
produce the revenues for these funds is treated in the
Natural Resources section of this report.

Some other, less important issues were also re
ported to the Commission by the Finance Committee
as warranting further study by a future constitutional
study commission.

1. Is the uniformity in classification provision of
Article IX, Sec. 1 adequate to meet modern needs?
Should the Constitution either put further restrictions
on the Legislature's power to classify for tax purposes
or widen these powers?

2. Should the State, as well as local units of gov
ernment, be clearly authorized to levy special assess
ments against benefited property? Are there cases in
which it would be desirable to have direct state con
struction or operation of certain kinds of facilities?

3. Should the nearly obsolete provisions of Article
IX, Sec. 13 on banks and banking law be repealed?
If not, should the two-thirds required to pass a banking
law be changed to a majority?

RECOMMENDATIONS ON
INTERGOVERNMENTAL RELATIONS AND

LOCAL GOVERNMENT

A constitutional amendment of 1958 consolidated
all local government provisions of the Constitution in
Article XI, with the single exception of Article IV, Sec.
33, which limits the Legislature's power to enact spe
cial legislation.

The local government article is generally considered
a progressive, flexible statement of relationships be
tween state and local government. This constitutional
flexibility has been used wisely to authorize innovative
approaches to local government, now being used as
models in a number of other states.

The Commission believes that Article XI provides
a flexible framework under which the Legislature can
achieve an appropriate balance between local autonomy
and state sovereignty and encourage the maximum de
velopment of intergovernmental cooperation. The Com
mission is therefore recommending no major changes
in local government provisions of the Minnesota Con
stitution. A statutory change would suffice to differenti
ate bills needing and not needing local approval. Con
stitutional recommendations on Sections 3 and 4 would
clarify and consolidate. A new Section 4 would encour-



age cooperation among local units of government by
the addition of specific constitutional language.

1. Sec. 645.023 of the Minnesota Statutes should
be amended to require local approval of laws
relating to one or a few units of government.

Though not a- constitutional matter, this change is
deemed sufficiently significant by' the Commission to
merit inclusion in its recommendations. In order to
achieve an appropriate balance between the state
sovereignty and local autonomy referred to above, some
restriction must be placed on the passage of special
legislation by the Legislature. The 1958 local govern
ment amendment recognized this premise and required
that the affected localities be named in all special
legislation and that local approval be required unles,s
"otherwise provided by general law." The Legislature
has used this "escape clause" in present constitutional
language to remove the requirement of local govern
ment approval, largely to allow passage of regional or
metropolitan legislation without requiring the approval
of dozens or even hundreds of affected local govern
ment units.

The Commission appreciates the need to enact spe
cial .legislation in certain circumstances. It believes,
however, that in order to maintain local control over
issues that are basically local in nature, local approval
should be required for all special laws affecting one or
several units of local government.

2. No further authorization for county home
rule is needed than present Article XI, Sec. 3.

Under the present Constitution, counties have only
those powers delegated to them by the Legislature.
Several county officials and organizations asked that
home rule powers for counties be specified in the Con
stitution. The present language of Article XI, Sec. 3
does, however, authorize the Legislature to provide by
law for home rule for counties and is, the Commission
believes, sufficient.

3. Article XI, Sees. 3 and 4, relating to home
rule and charter commissions, should be simplified
and consolidated and should eliminate reference
to "freeholders" and to district court judges as
the potential appointing body of charter commis
sion members.

Sections 3 and 4, dealing with home rule charters
and charter commissions, contain some redundancy and
confusion of language, partly a residue of original con
stitutional phraseology. Section 4 also provides that
property ownership "may" be used as a qualification
for membership on a charter commission. Although the
Legislature has required only that the commission mem
ber be a qualified voter, constitutional reference to so
outmoded and undemocratic a qualification as property
ownership should be expunged. The constitutional per-
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mission for district court appointment of charter com
mission members, presently utilized, should be removed;
the appointing power should lie in the people, or their
representatives, over whom commission deliberations
have such great influence.

The precise language of a new Section 3, simplifying
and combining present Sections 3 and 4, is found in
the mimeographed committee report. It would give the
Legislature full and flexible power to prescribe details
relating to home rule charter commissions, and to the
adoption, amendment and repeal of home rule charters.

4. A new section should be added to Article XI
providing for the joint or cooperative exercise of
powers of local govemment units with each other
or with other agencies of government.

With the complex pr6blems facing government at
every level, new governmental alignments and strategies
are, and will be, required. In many cases, local units
of government are already finding cooperation essential,
and are pooling resources and combining other efforts
to solve the multitude of problems which reach across
local government boundaries.

Minnesota has a progressive legislative and judicial
history of encouraging cooperation between local units
of government and providing regional approaches to
wider problems. Much of this encouragement has come
through aggressive interpretation and implementation
of the Joint Exercise of Powers Act (Minnesota Stat
utes 471.59) first enacted in 1942. The Commission
believes it desirable to remove any doubt as to the
constitutionality of such cooperation and to further en
courage appropriate intergovernmental activities. The
precise wording of the proposed new Section 4 may be
found in the mimeographed committee report.

RECOMMENDATIONS ON THE
AMENDING PROCESS

The Commission decided to recommend changes in
both ways of revising the State Constitution - the
separate amendment process of Sec. 1 and the consti
tutional convention process covered in Secs. 2 and 3.
Although the Commission is not recommending a con
stitutional convention, perhaps citizens and Legislature
may not agree with the decision, or future needs of the
State may make a convention desirable.

The Minnesota Constitution puts great difficulty in
the way of both separate amendments and a constitu
tional convention.

The Commission agrees with the assessment con
tained in W. Brooke Graves' definitive State Constitu
tional Revision:

If a state constitution is to serve its proper purposes the
door must be open to change by reasonable procedures.
Where the amending process is too difficult, such as the
requirement of an extraordinary popular vote, the docu
ment tends to get out of date ... Ideally, the amending
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process should be more difficult than the ordinary legis
lative process, but not impossibly difficult.1S

Minnesota is one of a handful of states still retain
ing the "extraordinary popular vote" cited above.

Many states, facing up to the need for thorough-going
revision of old constitutions, have encountered their
first opposition in the revising sections of these very
documents. As .the first step to reform, they have had
to amend the revising article. '

Illinois was the first to adopt such an amendment.
Between 1870 and 1946, Illinois tried on five occasions
to ease its extraordinarily difficult amending process
and failed, owing to the high ratification majority which
was one of its targets. In 1950, legislators and interested
citizens joined in an all-out effort to pass what they
dubbed the "Gateway Amendment," since it would
open up pathways to badly needed change. Voters
passed the amendment, three to one.

Since then, state after state has eased the way to
constitutional reform by the kind of gateway amend
ment needed to solve its particular problems. These
amendments have usually done one or more of the fol
lowing: (1) relaxed the legislative procedure for putting
an amendment on the ballot, either by lowering the
majority from two-thirds to one-half or by making
passage in one session sufficient; (2) allowed revision
of an entire article; (3) permitted submission of more
than one article at an election; (4) lowered the ma
jority needed to ratify an amendment ora new con
stitution; or (5) permitted the legislature to act as a
constitutional convention.

The following recommendations comprise the spe
cific changes which the Commission believes would
make revision of our Constitution workable - easier
than at the present, yet not open to capricious change
by a determined minority. Our goal is expressed in the
following quotation:

The constitutional amendment procedure ought to be suffi
ciently difficult to protect the document against frivolous
amendments and sufficiently liberal to permit necessary
ones. . • . The advantage of including rigorous restric
tions of the amending process must be weighed against
the disadvantages of inflexibility and obsolescence of the
document as a whole. . . . Restrictions of the amending
process are in some measure intended to be protections
against constitutional instability.19

The draft language of the Gateway Amendment pro
posed by the Commission constitutes Appendix G of
this report.

1. Amendments should continue to be submitted
to the voters by a majority vote in each House,
as provided in Article XIV, Sec. 1.

The submission stage of the amending process has
always been unusually easy in Minnesota. Only 17
other states require only a majority vote, and 10 of
these require passage in more than one session.
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The Commission heard testimony from some authori
ties favoring a two-thirds vote of each house, since
that higher majority would insure that amendments had
wide legislative support and would also enhance chance
of passage by the voters.

The Commission found more persuasive the argu
ment that the two-thirds majority would make it neces
sary to please so many legislators of varying viewpoints
that the quality of the amendment might be diluted.

Practically speaking, amendments selected to appear
on the ballot have survived scrutiny of several legisla
tive committees before being voted on by the Legis
lature. Furthermore, the final vote is usually almost
unanimous.

2. The Constitution should continue to make no
provision that amendments can be initiated by
petition, with the ,single exception of alterations
affecting the structure of the Legislature.

The case for initiated amendments is put thus by
the Model State Constitution:

Some way should be provided by which the people may
directly effect constitutional change without depending on
existing governmental institutions. No extensive use is
either expected or hoped for.... The initiative is merely
a salutary counterweight to refusal by the legislature •..
to take popularly desired action.20

In 1916, during the Progressive Reform Era, when
the initiative, referendum and recall were being widely
advocated, an amendment allowing initiated measures
was submitted to Minnesota voters and defeated.

The 14 states which have adopted initiated amend
ments have not found the method very productive: All
10 of the amendments initiated in these states between
1968 and 1970 failed. Too often, initiated amendments
are used for emotional, high-pressure purposes. The
Commission feels that regardless of the theoretical
merits of the initiative process, to include it in a Gate
way Amendment would dangerously increase the can'"
troversial aspect of that amendment.

The Commission does feel, however, that legislatures
are naturally less responsive to citizen convictions on
questions that relate to their own composition and
function than on other matters. It therefore recommends
that Minnesota follow the recent example of Illinois,
which allows citizens to initiate changes in the struc
ture and procedures of the Legislature. The Commis
sion does not recommend such citizen action with re
gard to procedures of the Legislature, these being in
ternal matters of legislative reform already in process
of commendable change. However, many citizens feel
strongly about a unicameral legislature and the size of
our Legislature, and the recommended change would
provide an avenue of action for these convictions if
widespread enough. The specific provisions of the
recommended initiative procedure will be found in
Section 3 of Appendix G.

•



3. There should be no change in the present
requirement of Article XIV, Sec. 1 that proposed
amendments be limited to one subject.

If the Legislature adopts the speeded-up revision
process recommended by the Commission, it will be
necessary to amend entire articles at one time. To do
this, many states have included in their gateway amend
ments a provision that a complete article, or even a
package of articles, could be accepted by a single vote.
Must Minnesota do the same?

The MCC of 1948 recommended that the Legisla
ture be allowed complete discretion in framing amend
ments, but a constitutional change to that effect was
badly defeated in the general election of that year.

The Commission recommends against changing the
present provision of Article XIV on "multifarious
amendments," as they are called. One reason for our
decision is that the voters might turn down the Gate
way Amendment if it gave the Legislature this much
power. A much more important reason is that the Min
nesota courts have been very generous in ruling on
amendments that were challenged on the ground of
covering more than one subject. (The mimeographed
Amending Process report gives the legal background on
pages 19-24.) Entire articles (home rule, judiciary)
have been amended by one vote and never challenged.
If such a challenge is made in the future, the Commis
sion believes courts will defer to legislative judgment.

4. Amendments should be approved either by a
majority of those voting at the election, as now
provided in Article XIV, Sec. 1; or by 55% of
those voting on the proposition.

This change is the heart of the Gateway Amend
ment. The present provision that amendments must be
approved by a majority of everyone who votes in the
election is, in the opinion of the Commission, both un
fair and so difficult that it will impede implementation
of the Commission's other recommendations.

In the process of adopting gateway amendments,
many states have recently abandoned a similar amend
ing majority so that Minnesota is now one of only four
states that require the approval of a majority of all
electors for amendment passage.

The testimony to the Commission was unanimous in
recommending an easing of Minnesota's amending ma
jority. The following reasons were stressed:

1. An enormous amount of effort is expended by ad hoc
committees set up to pass amendments and by such
organizations as the League of Women Voters, which
speaks of the great amount of time and energy (and
money, we know) needed ,to capture the attention of
every voter with amendment information. The League
says it is necessary to spend as much time explaining
the process, and the necessity for voting, as in explaining
the amendment. The League and other organizations
which have worked for amendments might well remind
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Minnesotans of the remark of a well-known expert on
constitutional reform: "In any society there is just so
much political energy.••• You have to use it rather
carefully."21

2. The present provision gives undue weight to the non
participating voter. To count all non-votes as no votes
is unrealistic. Many who fail to vote would favor the
amendment if they understood i,t. Comparison of pre
cincts with voting machines -and precincts voting by
paper ballot proves that many voters simply fail to find
the amendments on voting machines.

3. The difficult majority now used makes legislators wary
of putting on the ballot as many amendments as they
know ,the Constitution needs. They fear jeopardizing a
favored amendment by submitting more controversial
ones at the same election.

4. The difficult ratifying vote wastes time and money. Since
1920 alone, 10 amendments which were rejected when
first submitted were finally adopted, being resubmitted
from one to five time~: Minnesota had to vote 30 times
-to finally adopt these 10 amendments, which were gen
erally quite non-controversial.

5. The present majority is undemocratic. A minority can
thwart the will of ,the majority. A citizen's vote is di
luted in the same way as it is under an unfair reappor
tionment. Amendments which have received three times
as many yes as no votes have been defeated in Minne
sota.

As we saw on pages 4-5, Minnesota's Constitu
tion originally contained the easiest amending process
in the nation. It took only a majority of legislators to
submit an amendment to the people; amendments could
be submitted each year; and, most important of all,
amendments were adopted or rejected by a majority of
those voting on the amendment.

From 1858 to 1898, a total of 66 amendments were
submitted to the voters and, under this easy amending
majority, 73% were adopted. These changes enor
mously improved the original document. However, in
1898 the voters approved a change in the amending
process which made it extremely difficult to pass amend
ments. This change required the yes vote of a majority
of everyone voting in the election, not just of those
voting on the question. There was an immediate,strik
ing change in the adoption rate for amendments. As
many amendments were now rejected as had formerly
been adopted. From 1900 through 1920, voters re
jected 77 % of submitted amendments.

A few members of the Commission wished to return
to the easy amending procedure of the original Consti.,.
tution, by requiring for ratification only a simple ma
jority of those voting on the question. Most members
felt that a return to this simple majority would make
Minnesota's amending process too facile. They saw
wisdom in the opinion quoted above19 that some re
striction on the amending process is a safeguard against
constitutional instability. A wide-open amending process
may invite the addition of non-basic, statutory-like ma
terial which seems necessary only at the moment of
adoption.
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Four-fifths of the 50 states require more than a
simple majority at either the submission or the ratifica- .
tion stage of a constitutional amendment.22 The Com
mission prefers to remain in their company - especially
in view of our recommendations for special elections
and a limited initiative, which open up the amending
process in other ways.

In the 1950's Illinois"adopted !he kind of ratification
alternative we suggest: either a majority of all electors
or two-thirds of those voting on the question. Their
experience has shown that the two-thirds is not much
easier to attain than a majority of all electors. We are
sure that our alternative of 55 % will strike a good
balance between flexibility and stability in our amend
ing process.

s. The Legislature should be able to submit
amendments at a special election if two-thirds of
each house concur.

The Commission believes that time may be of the
essence in some cases. Therefore, the Legislature should
be able to provide for a special election in those in
stances by an extraordinary vote. The Commission is
not encouraging the submission of amendments at
special elections, only providing for the contingency in
which a time factor might be critical.

6. The Legislature should be permitted to sub
mit the question of calling a constitutional con
vention to the people by a majority of the members
of each house. (Approved by 8-7 vote of the Com
mission.)

At present, two-thirds of each house is required to
submit this question. The majority of states (26) re
quire only a majority. The Commission feels that in
view of other constitutional safeguards against hasty
adoption of a new charter, a majority of both houses
is sufficient to initiate the process.

7. The Legislature should be able to submit the
question of caning a constitutional convention at
a special election if two-thirds of each house
concur.

Should a convention be desired by Legislature and
citizens, this recommendation could speed up a process
that is now very lengthy.

8. The present provisions of Article XIV, Sec.
2 should not be changed to allow for citizen initia
tion or periodic submission of the question of
calling a constitutional convention.

Although periodic submission of this question has
resulted in the calling of a constitutional convention in
a few states where legislators have resisted citizen pres
sure, periodic convention calls are usually turned down.
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Since the Commission has recommended a very easy
submission process by the Legislature, it believes there
is no rationale for citizen initiation or periodic sub
mission.

9. A constitutional convention should be ap
proved by either a majority of those voting at the
election, as now provided in Article XIV, Sec. 2;
or by SS % of those voting on the question, which
ever is less.

This change would parallel the majority required to
approve a constitutional amendment.

10. The present provision of Article XIV, Sec. 3
that a new Constitution be ratified by three-fifths
of those voting on the question should not be
changed.

A three-fifths vote makes it more difficult to approve
a new Constitution than to adopt an amendment. The
Commission believes that is proper.

This provision of the Constitution was adopted in
1954 by a vote of three to one, so represents both a
recent and a well-considered opinion of Minnesota
citizens.

11. A new Constitution should be submitted,
according to the judgment of the convention which
framed it, at either a special, a primary or a gen
eral election, to be held between two and six
months after adjournment of the convention.

The Commission believes that the present constitu
tional provision that a new constitution be voted on
only at a general election is too restrictive. The MCC
report and the Model State Constitution both contain
provisions similar to our recommendation. Conventions
in recent states have been enabled to set election dates
within similar limits. The two months' minimum pre
vents too-hasty adoption. Anything over the six months'
maximum would probably result in loss of citizen in
terest.

RECOMMENDATIONS ON lRANSPORTATION

A transportation "policy" must cover all available
modes of transportation-air, highways, rail and water,
as well as the combination of modes necessary for
mass transit in metropolitan centers.

By this definition, Minnesota's Constitution does not
set forth a transportation policy. Nor has the Commis
sion attempted to draft a new and comprehensive
transportation policy, believing that is a legislative
matter.

As a beginning, the Commission has evaluated those
provisions of the present Constitution which deal with
transportation: Article XIX on aeronautics; Article
XVI on highways; and two short sections dealing with
railroads.



A basic issue faced by the Commission was whether
transportation provisions should be general in nature,
simply outlining legislative authority, or long and
detailed as is the highway amendment with its speci
fications on bond and interest limits, highway routes
and mileage limits.

1. No change should be made in Article XIX,
relating to aeronautics.

In 1944 Minnesota voters approved a constitutional
amendment which authorized the State to finance the
construction and maintenance of airports. This consti
tutional authority was deemed wise to obviate the pos
sibility of airport expenditures being challenged under
the prohibition of Article IX, Sec. 5, against the State
engaging in works of internal improvement.

Under Article XIX the State may itself build, main
tain and operate airports and other air navigation facil
ities or it may assist local units of government in so
doing. Following passage of this amendment, the Legis
lature created a Department of Aeronautics, which the
Commission believes has done a most effective job
over the years.

Sections 3 and 4 of Article XIX authorize the Legis
lature to impose a tax on flight fuel and aircraft. These
taxes are not dedicated to a particular purpose, but the
Legislature has consistently expended these funds for
the purposes authorized in Article XIX.

The Commission believes that the strong role as
sumed by the State in encouraging and financing air
ports should be continued and that Article XIX pro
vides ample and flexible powers for that purpose.

2. Article XVI should be repealed except for
Section 1 and the following· language of Section
12: "The Legislature may provide by law for the
issue and sale of bonds of the State in such
amount as may be necessary to carry out the
provisions of this article."

Whether or not highway user taxes should continue
to be dedicated to highway construction and mainte
nance is a controversial question. The same sharp
division of opinion apparent among Minnesota citizens
was also evidenced within the Commission. The final
vote was 10 for undedication of highway funds; 6 for
retention of such dedication.*

The dedication of highway funds was the only ques
tion on which the Commission adopted the minority
rather than the majority report of a study committee.
Although the repeal of Article XVI is usually character
ized as a rural-urban split, that division was not en
tirely true of the Commission vote, since three metro-

*Representatives Aubrey Dirlam and Richard Fitzsimons, Sen
ator Carl Jensen and Mr. Orville Evenson wish to be publicly
recorded as voting against undedicating the highway funds.
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politan members voted against undedication of the
highway funds.

Because the Commission adopted a minority report
of a study committee, because the decision was so close~

and because the issue is so controversial, this report will
summarize the arguments both for and against retention
of the dedication of highway user taxes.

Arguments for Retaining Dedicated Highway Funds-
The automobile has contributed immeasurably to the
development and mobility of American society. Amer
icans are now irretrievably dependent on the automo
bile as a means of transportation, both economically
and socially. Withdrawing funds for the construction of
new highways and the maintenance and improvement
of those we now have would mean severe deterioration
in the mobility of the American public, affecting both
our economic growth and our societal life style.

Undedicating the highway funds is especially feared
in the rural areas, where the need for new roads is
especially acute. It is the duty of the State to fulfill these
desires before abandoning a policy approved by the
voters themselves in 1956.

The continuing abandonment of railroad branch lines
will have an enormous impact on the need to upgrade
outstate roads to a nine-ton capacity. Some 115 Min
nesota communities with 177 grain elevators which
are now served by railroads have less than the nine-ton
capacity they would need if branch lines were aban
doned. (The Commission took no action on any policy
relating to railroad branch line abandonment, but re
fers interested readers to the mimeographed Transpor
tation Committee report, which considers the problem
in depth and outlines possible state and federal ap
proaches.)

It is a stark political reality that a constitutional
amendment must be passed by all citizens of the State

. and that rural Minnesota is united in opposition to a
repeal of highway fund dedication.

Commission members who advance the above rea
sons for retention of dedicated highway funds are
acutely aware of the serious impact of the automobile
on our natural and social environment. They whole
heartedly support the development of attractive trans
portation alternatives, the development of more efficient
automobile engines and mandatory installation of ef
fective anti-pollution devices on all motor vehicles.

Arguments for Repealing Dedicated Highway Funds
As a matter of consitutional principle, the dedication
of funds to a specific purpose limits legislative judg
ment, substituting rigidity for the kind of flexibility
needed to attack changing problems. The majority of
Commission members trust the Legislature to establish
a public policy for .financing transportation that will
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serve the changing needs of all peoples in all parts of
the State.

Despite taxes on gasoline and motor vehicle licenses,
the automobile does not come close to paying the
enormous costs of road construction and maintenance
or its impact on our natural and social environment.
Transportation alternatives to the automobile must be
encouraged to mitigate' the envininmental ravages of
more and more, wider and widef highways, with their
disruption of community patterns and resources, their
pollution of the air and their dangerous threat to our
dwindling supplies of fossil fuels.

The needs of the urban area for mass transit will
never be met under the provisions of Article XVI.
Both urban and rural areas should be able to expend
the funds allotted to them as they see fit. This flexibility
in allowing the large metropolitan area to develop plans
for rapid mass transit would not keep the rural areas
from building the roads demanded by changing popu
lation patterns in outstate Minnesota.

Support is growing on the federal level for more
flexibility in the use of highway funds. Secretary of
Transportation John Volpe recommended to Congress
"The Federal-Aid Highway and Mass Transportation
Act of 1972" which would establish a new urban
transportation program for financing urban mass transit
and highway projects and would provide a rural gen
eral transportation program, including a continuance
of existing primary and secondary federal aid systems.

Only with a more flexible highway program than
that provided by Article XVI could Minnesota take
advantage of the funding changes being seriously and
increasingly considered at the federal level.

3. If the Legislature does not act favorably on
Recommendation 2 above, the mileage, bond and
interest limitations of Article XVI should be
repealed.

Article XVI suggests mileage limitations for streets
and highways eligible for state aids. It also imposes
restrictions on the highway bonding authority of the
state, both in total amount ($150 million) and in inter
est rate (5%).

The mileage limitations have proved to be meaning
less suggestions, since the Legislature has extended
them as the article provides it may do.

Bonding and interest limitations have also proved
unrealistic. In recent years the 5% interest limit has
made it difficult to sell bonds. Since 1957 three fac
tors have changed, all calling for a re-evaluation of
the $150 million bonding limit: an increase in property
values, a rise in individual and aggregate income and
a great increase in population. Needed checks on gov
ernment spending for these purposes are better left to
legislative discretion.
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4. The Legislature or other groups desiguated
by the Legislature should undertake a compre
hensive study to determine the need for revision
of the highway-user distribution formula of Article
XVI, Sec. 5.

The formula for distributing highway funds pro
vides that 62 % of the highway-user funds be used for
trunk highways, 29 % for county state-aid roads and
9% for municipal state-aid roads. The Legislature was
also granted power after January 1963 to set aside 5%
of the net proceeds of the entire fund to be appor
tioned as it saw fit.

The Commission believes this distribution formula is
too rigid to be practicable. As it is over 18 years since
the formula was devised, the Commission believes
that the Legislature should revise the percentages to
adapt them to changing circumstances...

5. Article IX, Sec. 15, which restricts the bond
ing authority of municipalities to aid in the con
struction of railroads to 5% of the value of tax·
able property within the municipality, should be
repealed.

Minnesota's Constitution contains two provisions
relating to railroads. The provision of Article IV, Sec.
32 (a), which applies a different form of taxation to
railroads than to other industries, has been recom
mended for change in the Finance section of this
report.

The other section relating to railroads (Article IX,
Sec. 15) appears to authorize a limited expenditure of
public funds by municipalities to aid in the construc
tion of railroads. In 1872, when local communities were
attempting to lure railroads into their areas by financial
aids, the Legislature submitted and the voters approved
an amendment which limited indebtedness for this
purpose to ten percent of the value of the taxable
property of the county, township, city or village issuing
the bonds. In 1879 another amendment lowered the
ten percent to five percent.

This pr~)Vision is obviously obsolete and should be
repealed. If in the future, constitutional authorization
is needed to expend state or local funds for construction
and maintenance of railroad branch lines or mass transit
systems, the committee feels specific authority should be
provided, not through a constitutional provision orig
inally drafted for other purposes, but through a new
constitutional authorization.

RECOMMENDATIONS ON NATURAL
RESOURCES PROVISIONS

Minnesotans are justly proud of the wealth of natural
resources possessed by our State. The Commission be
lieves that, for the most part, conservation and manage
ment of natural resources are best handled by the



Legislature and administrative and regulatory agencies,
and that they 'are being well-administered at present.
Nevertheless, certain fundamental responsibilities of
the State to provide a healthy environment for its citi
zens and to protect its natural resources can and should
be set ou~ in the state Constitution.

1. A new 'article 'should be added to the Minne
sota Constitution establishiiig the provision and
maintenance of a healthful environment as public
policy and mandating the Legislature to provide
for the implementation and enforcement of this
public policy.

There seems to be universal agreement that protec
tion of the environment is a prime duty of modern
state government. As pollution threatens our air and
water and other kinds of poorly planned development
pose a threat to our forests and lakes, the State must
take firm measures to combat these environmental
threats.

The proposed amendment, affirming the duty of
the State to provide a healthy environment for its peo
ple, would firmly articulate a policy of great importance
to the people of Minnesota and would serve as a con
stant reminder of this fundamental duty of state
government.

2. There should be no change in constitutional
provisions of Article Vill, Secs. 4-7 and Article
IV, Sec. 32(b) which relate to the administration
of state trust fund lands.

In the process of becoming a state, certain lands
were granted to Minnesota by the federal government.

35

Because income from the sale or lease of the trust
fund lands is largely dedicated to education, the lands
must be sold or leased in order to generate income.
This restriction on management precludes the use of
the lands solely as wilderness areas, parks or scientific
preserves.

The income generated by sale or lease of the trust
fund lands is important to educational financing, pro
viding funds which would otherwise have to come from
additional tax receipts. The Department of Natural
Resources, which is charged with administration of
these lands, has long placed stringent ecological re
straints on their management.

Because the Department of Natural Resources man
ages the lands in a manner which matches income
production with sound ecological principles, the Com
mission is recommending ho change in the constitutional
provisions on trust fund land administration.

3. There should be no change in the provisions
of Article xvn relating to forest fire prevention
and Article xvm relating to forestation.

Forest fire prevention and forestation were specif
ically authorized as legitimate activities of the State by
amendments adopted in 1924 and 1926. The provisions
on forest fire prevention allow the contracting of state
debt. Unless and until the restrictions on internal im
provements are lifted, the Commission recommends no
change in this specific authorization of Article XVII.

Article XVIII authorizes a special tax treatment for
forest lands, which otherwise might conflict with pro
visions of Article IX, Sec. 1.
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SECTION FOUR

PRIORITY RECOMMENDATIONS TO THE 1973 LEGiSLATURE

! .-

The Constitutional Study Commission of 1972 was
asked by the 1971 Legislature to examine Minnesota's
Constitution for needed changes and to suggest a
revised constitutional·format in preparation for either
a constitutional convention or'further amendments to
the present Constitution.

As the eleven study committees of the Commission
began reporting, it became evident that Minnesota's
Constitution did not need so many and such far-reach
ing changes that they could be accomplished only by
a constitutional convention called to rewrite the entire
document.

The Commission was also dissuaded from recom
mending a constitutional convention by the lack of
citizen interest in a project that demands the greatest
degree of public commitment for success.

In the last twenty years, over four-fifths of our 50
states have undertaken major revision of their basic
charters. A review of their relative success led the
Commission to conclude that less had been accom
plished by the preparation and submission of entirely
new documents by constitutional conventions than by
the amending process when comprehensive changes had
been submitted to the voters in an orderly fashion over
the course of several elections.

Our first recommendation to the 1973 Legislature
is therefore that Minnesota's Constitution be im
proved through a process commonly known as
"phased, comprehensive revision"-or a series of
separate, but coordinated amendments planned
for submission over several elections.

All states which have undertaken major constitutional
overhaul in recent decades have used constitutional
study commissions to identify problems, hear public
testimony, suggest amendments or entirely new docu
ments, advise legislative committees and help educate
the public before the vote on amendments or a new
constitution. Usually these commissions contain both
legislators and lay members, are carefully bipartisan in
nature and are appointed jointly by the governor and
legislative bodies.

We recommend that the 1973 Legislature create
another study commission to consider those many
constitutional provisions not thoroughly reviewed
by the present commission, to further review the
provisions herein presented and to recommend
the second and subsequent phases of revision.

If Minnesota is to update its document by separate
amendments, it is essential that the amending process
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of our Constitution be fair and workable. The Com
mission believes that constitutions should not be
changed too easily, but that Minnesota puts unreason
able difficulties in the way of constitutional change.
Minnesota is one of only four states which require that
an amendment receive the affirmative vote of a majority
of all voters in that election, whether or not they vote
on the proposal. This procedure counts all non-votes as
no-votes. This is not, we feel, democratic or fair.

Many other states, facing up to the need for com
prehensive improvement of old constitutions, have had
to open the way to change by revising their revising
articles. These changes. are commonly described as
"gateway amendments."

We therefore recommend that Minnesota facilitate
the purpose of constitutional improvement by plac
ing on the 1974 ballot a Gateway Amendment
which would provide (1) that an amendment be
approved either by a majority of all electors or
by 55% of those voting on the proposal, which
ever is less; (2) that citizens be able to initiate
amendments on matters of legislative structure;
(3) that the Legislature, by a two-thirds vote of
both houses, be able to submit amendments at
a special election; and (4) that the calling of a
constitutional convention be made easier by low
ering from two-thirds to one-half the legislative
majority needed to submit the question to the
people, by allowing submission of the question at
a special election if two-thirds of each house
agree, and by requiring the call to be approved
either by a majority of all electors or by 55% of
those voting on the proposal, whichever is less.

One of the first actions of the Constitutional Study
Commission was appointment of a Committee on Struc
ture and Form to prepare the "revised constitutional
format" requested by the Legislature. The result is a
document which shortens, clarifies, updates, and re
organizes the present Constitution without making
consequential change.

We recommend that a revised constitutional for
mat which would delete obsolete and inconse
quential provisions, clarify and modernize the
language, reorganize logically related provisions,
shorten the length by one-third and reduce the
articles from 21 to 14, be placed on the 1974
ballot for approval.

The above recommendations would require submis
sion to the voters in 1974 of two constitutional amend
ments. The entire Commission agreed that these two



were essential to the method of constitutional im
provement which we urge the 1973 Legislature to
adopt. Commission members agreed that another
three amendments should go on the ballot in 1974.

Timeliness was the main criterion which we applied
to our choice of high-priority amendments. What con
stitutional chang~s are 'particu1arlyc pertinent in 1973
and 1974? c'

We quickly and unanimously decided that timing
was of the essence in regard to that amendment which
shifts the reapportioning power from the Legislature to
a Districting Commission. Never before have legislators
been so willing to rid themselves of a burden that they
find heavy and difficult of accomplishment. Never
again will the public remember so keenly the litigation
in courts of every level, state and federal, that ac
companied the redistrictings of 1959, 1965 and 1971.
Never again will political parties be so conscious of the
difficulty of fielding candidates in fluid districts lines.
Never again in this decade will legislators be so free
from the fear of relinquishing a familiar district.

We accordingly recommend that in 1974 the vot
ers of Minnesota be asked. to remove the reap
portioning power from the Legislature to a bi
partisan Districting Commission of' four legisla
tive and nine non-legislative members, empower
ing the Legislature .0 set standards and guidelines
for the commission. . .

The Finance Committee of the Commission strongly
urged the present need for a constitutional change
which would allow the Legislature to levy state income
taxes by the "piggyback" method, computing them as a
percentage of the federal income tax. We are aware
that there is disagreement over the advisability of the
piggyback tax, and of the need fora constitutional
change to implement it. However, the recommended
amendment would not only assure the constitutionality
of such a taxing method if agreed on by the Legisla
ture, but would highlight arguments for and against a
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change which many citizens presently see as a great
convenience, and test their final reaction to the new
taxing procedure.

We therefore recommend that the voters of 1974
be asked to pass on an amendment which would
allow the Legislature to levy and compute state
income taxes as a percentage of the federal income
tax, a procedure commonly known as the "piggy
back income tax."

The Commission also agreed on the advisability of
deleting from the Constitution the special taxing method
applied to railroads in this State. The application of a
gross earnings tax in lieu of taxes paid by other indus
tries is anachronistic and long overdue for repeal. It is
the one Minnesota tax which can be changed only by
a constitutional amendment.

For the first time, most 'railroads operating in Minne
sota agree on the need for repeal and are ready to
accept the same taxes as applied to other industries in
the State.

We therefore suggest, as our final recommendation,
that the provision for a five percent gross earnings
tax on railroads in lieu of all other taxes be re
moved from the Constitution by amendment.

The members of the i972 Constitutional Study Com
mission are keenly aware that the Legislature may not
agree with their recommendations for priority amend
ments. The Legislature may feel other changes are
more important or, agreeing, they may feel that certain
provisions of the recommended amendments need mod
ification. The 1973 and 1974 sessions may also high
light issues which transcend those we have discussed.
But we are confident that the unanimous agreement of
a commission which included 12 experienced legislators
among its 21 members is testimony to the need for
the improvements we herein respectfully submit to the
citizens of Minnesota and to their elected repre
sentatives.



FOOTNOTES

1. Commission on Intergovernmental Relations, A Report to the President for
Transmittal to Congress (1955), p. 37.

2. Ibid., p. 56.

3. See the. bibliography for recent surveys.

4. The Book~of States published by the Council on State Governments each
biennium begins with a section on state constitutions and their revision,
presently being compiled by Albert L. Sturm.

5. William Anderson and A. J. Lobb's A History of the Constitution of Minne
sota (1921) is the definitive source for Minnesota's constitutional history
from territorial days up to 1920.

6. Ibid., p. 129.

7. Ibid., p. 147.

8. League of Women Voters, Constitutional Revision (1967), p. 2.

9. Ibid., p. 3.

10. Legislative Reports of the League of Women Voters for 1955 and 1957.

11. G. Theodore Mitau, "Constitutional Change by Amendment: Recommenda
tions of the Minnesota Constitutional Commission in a Ten Years' Perspec
tive," Minnesota Law Review, vol. 44, no. 3, p. 480 (1960).

12. Le.ague of Women Voters, Constitutional Revision, pp. 2-3.

13. Ibid., p. 3.

14. Harvey Walker in W. Brooke Graves, Major Problems in Constitutional Re
vision (1960), p. 15.

15. Ibid. For the contribution and role of state constitutional commissions see
chiefly W. Brooke Graves, Major Problems in Constitutional Revision, pp.
31ft and chapter 6; Albert L. Sturm, Thirty Years of Constitution-Making,
1938-1968, especially chapter 3, pp. 109-112 and Appendix D; and Sturm.
Trends in State Constitution-Making, 1968-1970, passim,

16. Model State Constitution, p. 27. For further annotations to Section Three
of this report see the mimeographed committee reports.

17. Op. cit., p. 118.

18. David Fellman in W. Brooke Graves, Major Problems in State Constitutional
Revision (1960), p. 154.

19. Frank P. Grad, The Drafting of State Constitutions (1967), p. 32.

20. Model State Constitution, p. 106.

21. John Bebout in Contemporary Approaches to State Constitutional Revision
(1970), p. 32.

22. Arizona, Arkansas, Missouri, Nevada, New Mexico, North Dakota, Oklahoma,
Oregon, Pennsylvania and South Dakota require only a majority of the
elected members of the legislature to submit an amendment and a simple
majority of those voting on the question to approve. Seven of these 10 states
also allow initiated amendments. Three do not allow amendments to be sub
mitted at a special election.

38



SELECTED BffiLIOGRAPHY

General Materials
THE BOOK OF THE STATES, 1972-73. The Council of State Governments, 1972. See es
pecially. "State Constitutions and Constitutional Revision, 1970-71," by Albert L. Sturm
(pp.3-28).

CONTEMPORARY APPROACHES TO STATE CONSTITUTIONAL REVISION, by David
Fellman;' John Bebol;lt, and G. Theodore Mitau. University of South Dakota, Governmental
Research Bureau, Report 58, 1970.66 pp.

THE DRAFTING OF STATE CONSTITUTIONS: WORKING PAPERS FOR A MANUAL,
by Frank P. Grad. National Municipal League, 1967. Varied paging.

Includes: "Contents of State Constitutions: Criteria for Inclusion and Exclusion"; "Judicial
Doctrines of Construction Affecting Constitutional Provisions"; "Notes for a Manual on
the Drafting of State Constitutions."

MAJOR PROBLEMS IN STATE CONSTITUTIONAL REVISION, edited by W. Brooke
Graves. Public Administration Service, 1960. 306 pp.

Discusses methods and procedures of constitutional change; has a chapter on "What
Should a State Constitution Contain?" and chapters on the principal subjects.

MODEL STATE CONSTITUTION. National Municipal League, 6th edition,·; 1968. 118 pp.
Proposed articles for a state constitution, with commentary on each.

MODERNIZING STATE CONSTITUTIONS, 1966-1972. The Council of State Governments,
1973.50 pp.

OUTLOOK FOR THE 70'S: STATE CONSTITUTIONAL REVISION. League of Women
Voters of the United States, 1970.29 pp.

An appendix lists the states in which there has been recent constitutional revision activity.

SALIENT ISSUES OF CONSTITUTIONAL REVISION, John P. Wheeler, editor. National
Municipal League, 1961. 172 pp.

Considers three major functions of a constitution: I. "The People and Their State Govern
ment" (chapters on civil liberties, suffrage and elections, legislative districts and reappor
tionment, and methods of constitutional change). II. "The Representatives of the
People" (the legislature, governor, courts). III. "The Powers of the State" (taxation and
finance, local government, including home rule). Final chapter by John Bebout: "The
Central Issue-Constitutional Revision- What For?"

STATE CONSTITUTIONS: THE SHAPE OF THE DOCUMENT, by Robert B. Dishman.
National Municipal League, revised edition, 1968. 72 pp.

THIRTY YEARS OF STATE CONSTITUTION MAKING: 1938-1968, by Albert L. Sturm.
National Municipal League, 1970. 155 pp.

For the most recent activity pertaining to state constitutions, see monthly issues of NATIONAL
CIVIC REVIEW (published by the National Municipal League).

The Minnesota Legislative Reference Library has reports from 24 states which describe in
detail the workings and decisions of constitutional conventions and commissions. Reports of
Illinois and Hawaii comprise several particularly helpful volumes.

Materials Relating to Minnesota
A HISTORY OF THE CONSTITUTION OF MINNESOTA, with the first verified text, by
William Anderson and Albert J. Lobb. University of Minnesota Research Publications, Studies
in the Social Sciences No. 15, 1921. 323 pp.

Partial contents: "The Pre-Territorial Period"; "Preliminaries of Statehood"; "Electing and
Organizing the Constitutional Convention"; ''The Compromise Constitution"; "Minnesota
Enters the Union"; "How the Constitution Develops"; "The Amendments to the Consti
tution." Also table showing the differences between the Republican and the Democratic
originals of the Minnesota Constitution; table of amendments proposed 1857-1919;
bibliography, including archives, newspapers, etc.

AMENDMENTS TO THE MINNESOTA CONSTITUTION ADOPTED 1857 TO DATE.
Minnesota Legislative Manual, 1969-1970, pp. 374-383.

Includes a brief history of the Constitution, including a list of obsolete constitutional
provisions removed by an amendment adopted in 1964.

CONSTITUTIONAL CHANGE BY AMENDMENT: RECOMMENDATIONS OF THE
MINNESOTA CONSTITUTIONAL COMMISSION IN TEN YEARS' PERSPECTIVE, by
G. Theodore Mitau, Minnesota Law Review 44:461-483, 1960.

CONSTITUTIONAL COMMISSION OF MINNESOTA REPORT. October, 1948. 120 pp.

CONSTITUTIONAL REVISION. League of Women Voters of Minnesota, 1967.4 pp.
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No action taken; similar action for secretary of state and
auditor recommended by 1972 Commission

1958 amendment
Present practice

1962 amendment extended sessions, 1972 amendment allowed
flexible sessions

No action taken; recommended by 1972 Commission
No amendment passed; some recommendations made by 1972

Commission; present practice accomplishes other objectives
1968 amendment
No action taken; substitute reapportionment agency recom

mended by 1972 Commission

No action taken
No action taken; recommended by 1972 Commission
1960 amendment; further action recommended by 1972 Com

mission for governor and lieutenant governor
1972 amendment
Present practice

Empower legislature to call special sessions
Provide greater power over procedures

APPENDIX A - ACTION TAKEN ON MAJOR RECOMMENDATIONS OF THE 1948 COMMISSION

Legislature (Article IV)
Allow extended sessions, annual sessions

Allow lieutenant governor's salary to be set by the legislature
Empower governor to limit matters considered by special

sessions

Allow legislators to resign and run for other offices
Provide backup reapportionment commission

Executive (Article V)
Eliminate constitutional-elective secretary of state, auditor,

treasurer
Extend terms of executive officers to four years
Require governor to submit budget message three weeks after

taking office
Provide for a constitutionally established civil service
Remove chief justice from pardon board
Clarify succession to office of governor

Judiciary (Article VI)
Make clerk of supreme court appointive by court
Set terms of all judges at six years
Delete justice of peace
Statutory, not constitutional, provisions on district court
Extend district court clerk term to six years
Make state law librarian appointive by court
Clarify retirement and removal provisions
Create administrative council

Create merit plan for selection of supreme court justices
Allow temporary assignment of district judges to supreme court

Local Government (Article XI)
Allow certain special legislation
Ease restrictions on home rule

Ease restrictions on charter commissions

1956 amendment
1956 amendment
1956 amendment
1956 amendment
1956 amendment
1956 amendment
1972 amendment
No constitutional action taken; provided by statute; amend

ment recommended by 1972 Commission
No action taken; not recommended by 1972 Commission
1956 amendment; 1972 amendment

1958 amendment
1958 amendment; simplification recommended by 1972 Com

mission
1958 amendment; change recommended by 1972 Commission

I,

Highways (Article XVI)
Consolidate language on finances
Delete specific reference to highway routes

Taxation and Finance (Article IX unless otherwise indIcated)
Eliminate debt limitation
Restrict changes in taconite taxation
Eliminate language on banking laws
Delete reference to railroad gross earnings and referendum
Consolidate and simplify trust fund provisions (IV, 32(b);

VIII)
Allow legislature to deal with tax-exempt property
Create legislative post-auditor

Constitutional Revision (Article XIV)
Require two-thirds of legislature to propose amendments

Require majority voting on question to ratify amendments

Allow submission of amendments or new constitution at special
election

Require periodic submission of question of calling a constitu
tional convention

Provide that question of calling a convention require only a
majority vote of legislature

Require that a new constitution be ratified by the voters
Allow submission of amendments on "one general subject"

1956 amendment
1956 amendment

1962 amendment
1964 amendment
1954 amendment (partial deletion)
No action taken; deletion recommended by 1972 Commission
1956 amendment; 1962 amendment (partial consolidation);

further consolidation recommended by 1972 Commission
1970 amendment
No action taken

No action taken; retention of simple majority recommended by
1972 Commission

No action taken; present majority of all electors or 55% of
voters on question recommended by 1972 Commission

No action taken; recommended by 1972 Commission

No action taken; not recommended by 1972 Commission in
view of other liberalizations

No action taken; recommended by 1972 Commission

1954 amendment
No action taken. Because of liberal judicial interpretation not

recommended by 1972 Commission
I!
1

40

,
..,



APPENDIX B-CONSTITUTIONAL STUDY COMMISSIONS OPERATIVE BETWEEN 1968 AND 19721
.~ -'.

State Number of Members Appropriation Duration

Alabama 25: 2 ex officio, 23 appointed, repre
senting all congressional districts

$100,000 (70-71) 1969- Interim 1971 report recommended
changes in five areas. Final report
due May 1973, to propose total
revision

Idaho 15: 5 appointed by leg. council, 5 by
gov., 5 by chief justice

Montana 16: 4 appointed by each house, by gov.,
by ch. justice (equal party representa
tion)

Nebraska 12: 6 appointed by leg., 3 by gov., 3
by sup. ct., representing all congres
sional districts

lllinois 26: 10 appointed by gov., 8 by spkr.
of hs., 8 by pres. of sen. (equal party
representation)

Indiana 34: 16 appointed by It. gov., 16 by
spkr. of hs., 1 by gov., 1 by sup. court
(equal party representation)

Kansas 12: 3 appointed by gov., 3 by pres. of
sen., 3 by spkr. of hs., 3 by ch. justice

Louisiana 48: 27 legislators, clerk of hs., sec. of
sen., It. gov., 18 appointed by specific
organizations

Minnesota 21: 6 appointed by each house, 1 by
ch. justice, 8 by gOY.

Recommended constitutional con
vention (unsuccessful). Proposed
new document

Proposed series of amendments al~

most completely revising constitu
tion over several elections

Submitted new constitution

Recommended extensive change

Requested to report to each session
till total revision completed. Re
ported 1971 and 1972

Recommended phased revision, 5
priority amendments for 1973, and
another study commission

Recommended constitutional con
vention (successfully held)

Submitted new constitution, reo
vised by legislature and rejected
by voters in 1970

Recommended constitutional con
vention (successfully held) and
permanent commission

Recommended series of amend
ments and permanent commission

Recommended series of amend
ments

1967-68

1967-69

1963-71

1965-69

6 mos. in 1969; S~bmitted new constitution
much done by
1965-69 comm.

1967-69

1967-71

9 mos. in
1968-69

1970-72

1971-72

1969-70

1969-71

$75,000

$47,000

$100,000

Open-ended

$75,000

$25,000 plus
foundation aid

Open-ended (at
least $2,883,315)

$25,000

$100,000

$31,840

$75,000

$50,000

30: 10 appointed by gov., 5 by ch.
justice, 5 by spkr. of hs., 5 by pres. of
sen., 5 by bar assn.

74: 14 ex officio legislators; 60 ap
pointed by It. Comm. on Legislative
Organization

15: 5 appointed by gov., 5 by pres.
of sen., 5 by spkr. of hs., represent
ing all counties, Wilmington and
both parties

28: 7 ex officio, 5 legislators, 16 ap
pointed by governor

Arkansas

California

Delaware

Georgia

New Mexico 11 appointed by gov., representing all
judicial districts and both parties; 4
advisory legislators

North
Carolina

Ohio

Oklahoma

South
Carolina

South
Dakota

25, appointed by bar assn. (15
lawyers, 10 non-lawyers)

32: all appointed, 12 from legislature

21, all appointed: 11 legislators, 10
others representing all congressional
districts

12: It. gov., spkr. of hs., 6 legislators,
4 appointed by gov.

13: 11 appointed, 2 ex officio, repre
senting both parties

$138,000

$25,000 foundation
grant

$100,000 first
biennium, now :
$150,000 a year

$25,000

about $40,000

$25,000 initially;
$111,500 thru 1973

1963-69

9 mo. in
1969

1969-79

6mo. in
1969

1966-69

1969-75

Recommended constitutional con
vention (unsuccessful) and new
document

Recommended 10 extensive amend.
ment changes, submitted as series
by legislature

Requested to report each two
years. Began reports in 1971

Recommended extensive changes
in major articles

Recommended 17 articles to sub·
stitute for present constitution. 5
approved, 1970; 5 more, 1972

Recommending series of articles
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APPENDIX B-CONSTlTUTlONAL STUnY COMMISSIONS OPERATIVE
BETWEEN 1968 AND 19721-Continued

State Number of Members Appropriation Duration

Texas 25: 10 legislators, 10 appointed by Open-ended 1967-68
gov., 5 by ch. justice

Utah 16: 9 appointed to/ select 6 others, $20,000 first yr. 1969-75
1 ex officio $30,000 a yr. there-

after

Vermont 11: ch. justice, atty. gen., 6 legislators, $2,000 1968-71
3 appointed by gov.

Virginia 11 appointed by gov. $75,000 9 mos. in
1968-69

Washington 20: 2 ex officio, 18 appointed by gov. Up to $25,000 1968-69

Action

Submitted revised document

Recommending series of amend
ments; new legislative article
adopted 1972

Recommended limited constitu
tional convention, 1968; 15 pro
posals in 11 areas, 1971

Submitted revised document; ap
proved 1970 as proposed

Recommended gateway amend
ment and phased revision; submit-

; .ted 8 model articles

lData from Book of States for 1970-71 (pp. 22-25) and 1972-73 (pp. 17-19); and Appendix B of Modernizing State Constitutions,
1966-1972, both published by ,the Council of State Governments.
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(As Recommended to the 1973 Legislature by the Constitntional Stndy Commission)

APPENDIX C~ TEXT OF FORM REVISION OF mE CONSTITUTION OF mE STATE OF MINNESOTA

perpetuate its blessings and secure the same to ourselves and
our posterity, do ordain and establish this Constitution:

Article
8. Impeachment and Removal from Office
9. Amendments to the Constitution

10. Taxation
11. Appropriations and Finance
12. Special Leigslation; Local Government
13. Miscellaneous Subjects
14. Public Highway System

Article
1. BilLof Rights
2. Name and Boundaries
3. Distribution of the P6\vers of Gov:ernment
4. Legislative Department
5. Executive Department
6. Judiciary
7. Elective Franchise

Preamble. We, the people of the State of Minnesota, grateful
to God for our civil and religious liberty, and desiring to

ARTICLE I
Bill of Rights

OBJECT OF GOVERNMENT. Section 1. Government
is instituted for the security, benefit and protection of the
people, in whom all political power is inherent, together with
the right to alter, modify or reform government, whenever
the public good may require.

RIGHTS AND PRIVILEGES. Sec. 2. No member of
this state shall be disfranchised or deprived of any of the
rights or privileges secured to any citizen thereof, unless by
the law of the land or the judgment of his peers. There shall
be neither slavery nor involuntary servitude in the state other
wise than as punishment for a crime of which the party has
been convicted.

LIBERTY OF THE PRESS. Sec. 3. The liberty of the
press shall forever remain inviolate, and all persons may freely
speak, write and publish their sentiments on all subjects, being
responsible for the abuse of such right.

TRIAL BY JURY. Sec. 4. The right of trial by jury
shall remain inviolate, and shall extend to all cases at law
without regard to the amount in controversy. A jury trial may
be waived by the parties in all cases in the manner prescribed
by law. The legislature may provide that the agreement of
five-sixths of a jury in a civil action or proceeding, after not
less than six hours' deliberation, is a sufficient verdict.

NO EXCESSIVE BAIL OR UNUSUAL PUNISHMENTS.
Sec. 5. Excessive bail shall not be required, nor excessive
fines imposed, nor cruel or unusual punishments inflicted.

RIGHTS OF ACCUSED IN CRIMINAL PROSECUTIONS.
Sec. 6. In all criminal prosecutions the accused shall enjoy the
right to a speedy and public trial by an impartial jury of the
county or district wherein the crime was committed, which
county or district shall have been previously ascertained by law.
The accused shall enjoy the right to be informed of the nature
and cause of the accusation, to be confronted with the witnesses
against him, to have compulsory process for obtaining wit
nesses in his favor, and to have the assistance of counsel in
his defense.

DUE PROCESS; PROSECUTIONS; SECOND JEOPARDY;
SELF-INCRIMINATION; BAIL; HABEAS CORPUS. Sec.
7. No person shall be held to answer for a criminal offense
without due process of law, and no person shall be put twice
in jeopardy of punishment for the same offense, nor be com
pelled in any criminal case to be a witness against himself,
nor be deprived of life, liberty or property without due process
of law. All persons before conviction shall be bailable by suf
ficient sureties. The privilege of the writ of habeas corpus shall
not be suspended unless the public safety requires it in cases
of rebellion or invasion.

REDRESS OF INJURIES OR WRONGS. Sec. 8. Every
person is entitled to a certain remedy in the laws for all in
juries or wrongs which he may receive in his person, property
or character, and to obtain justice freely and without purchase,
completely and without denial, promptly and without delay,
conformable to the laws.

TREASON DEFINED. Sec. 9. Treason against the state
consists only in levying war against the state, or in adhering
to its enemies, giving them aid and comfort. No person shall
be convicted of treason unless on the testimony of two wit
nesses to the same overt act, or on confession in open court.

RIGHT AGAINST UNREASONABLE SEARCHES. Sec.
10. The right of the people to be secure in their persons,
houses, papers, and effects against unreasonable searches and
seizures shall not be violated; and no warrant shall issue but
upon probable cause, supported by oath or affirmation, and
particularly describing the place to be searched and the person
or things to be seized.

PROHIBITION EX POST FACTO LAWS, OR LAWS
IMPAIRING CONTRACTS. Sec. 11. No bill of attainder,
ex post facto law, or any law impairing the obligation of con
tracts shall be passed, and no conviction shall work corruption
of blood or forfeiture of estate.

IMPRISONMENT FOR DEBT; PROPERTY EXEMP
TION. Sec. 12. No person shall be imprisoned for debt in
this state, but the legislature may provide for imprisonment
or holding to bail persons charged with fraud in contracting
a debt. A reasonable amount of property shall be exempt by
law from seizure or sale for the payment of a debt or liability.
All property exempted shall be liable to seizure and sale for

< debts incurred to any person for work done or materials fur
nished in the construction, repair or improvement of the prop
erty and for any debt to any laborer or servant for labor or
service performed thereon.

PRIVATE PROPERTY FOR PUBLIC USE. Sec. 13.
Private property shall not be taken, destroyed or damaged
for public use without just compensation therefor, first paid
or secured.

MILITARY POWER SUBORDINATE. Sec. 14. The
military shall be subordinate to the civil power and no stand
ingarmy shall be maintained in this state in times of peace.

LANDS DECLARED ALLODIAL; LEASES, WHEN
VOID. Sec. 15. All lands within the state are allodial and
feudal tenures of every description, with all their incidents,
are prohibited. Leases and grants of agricultural lands for a
longer period than 21 years reserving rent or service of any
kind shall be void.

FREEDOM OF CONSCIENCE; NO PREFERENCE TO
BE GIVEN TO ANY RELIGIOUS ESTABLISHMENT OR
MODE OF WORSHIP. Sec. 16. The enumeration of rights
in this constitution shall not deny or impair others retained by
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and inherent in the people. The right of every man to worship
God according to the dictates of his own conscience shall never
be infringed nor...shall any man be compelled to attend, erect
or support any place of worship, or to maintain any religious
or ecclesiastical ministry, against his consent; nor shall any
control of or interference with the rights of conscience be
permitted, or any preference be given by law to any religious
establishment or mode of worship; but the liberty of conscience
hereby secured shall not be so construed as to excuse acts of
licentiousness or justify prJictices inconsistent with the peace or
safety of the state, nor shall any .qloney be drawn from the
treasury for the benefit of any religious societies or religious
or theological seminaries.

NO RELIGIOUS TEST OR PROPERTY QUALIFICA
TIONS TO BE REQUIRED. Sec. 17. No religious test or
amount of property shall be required as a qualification for
any office of public trust under the state. No religious test or
amount of property shall be required as a qualification of any
voter at any election in this state; nor shall any person be
rendered incompetent to give evidence in any court of law or
equity in consequence of his opinion upon the subject of
religion.

ARTICLE II
Name and Boundaries

NAME AND BOUNDARIES. Section 1. This state shall
be called the state of Minnesota and shall have jurisdiction
over the territory embraced in the act of Congress entitled,
"An act to authorize the people of the Territory of Minnesota
to form a constitution and state government, preparatory to
their admission into the Union on equal footing with the
original states," and the propositions contained in that act are
hereby accepted, ratified and confirmed, and shall remain ir
revocable without the consent of the United States.

JURISDICTION ON BORDERING RIVERS. Sec. 2.
The state of Minnesota has concurrent jurisdiction on all
rivers and waters forming a common boundary with any other
state or states. Navigable waters shall be common highways
and forever free to citizens of the United States without any
tax, duty, impost or toll therefor.

ARTICLE m
Distribution of the Powers of Government

DIVISION OF POWERS. Section 1. The powers of gov
ernment shall be divided into three distinct departments
legislative, executive, and judicial; and no person or persons
belonging to or constituting one of these departments shall
exerCise any of the powers properly belonging to either of the
others except in the instances expressly provided in this con
stitution.

ARTICLE IV
Legislative Department

HOUSE AND SENATE. Section 1. The legislature con
sists of the senate and house of representatives.

NUMBER AND APPORTIONMENT OF MEMBERS.
Sec. 2. The number of members who compose the senate and
house of representatives and the bounds of districts shall be
prescribed by law. The representation in both houses shall be
apportioned equally throughout the different sections of the
state in proportion to the population thereof.

APPORTIONMENT. Sec. 3. At its first session after each
enumeration of the inhabitants of this state made by the au
thority of the United States, the legislature shall prescribe the
bounds of congressional districts and apportion anew the sena
tors and representatives. Senators shall be chosen by single
districts of convenient contiguous territory. No representative
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district shall be divided in the formation of a senate district.
The senate districts shall be numbered in a regular series.

TERMS OF OFFICE. Sec. 4. Representatives shall hold
office for a term of two years, except to fill a vacancy. Senators
shall hold office for a term of four years, except to fill a
vacancy and except there shall be an entire new election of all
the senators at the election of representatives next succeeding
each new apportionment provided for in this article. The gov
ernor shall issue writs of election to fill vacancies in either
house of the legislature.

RESTRICTION AS TO HOLDING OFFICE. Sec. 5. No
senator or representative shall hold any other office under the
authority of the United States or the state of Minnesota, ex
cept that of postmaster or of notary public. If elected or ap
pointed to another office, a legislator may resign from the
legislature by tendering his resignation to the governor.

QUALIFICATION OF LEGISLATORS. Sec. 6. SenatoI!
and representatives shall be qualified voters of the state, and
shall have resided one year in the state and six months im
mediately preceding the election in the district from which
elected. Each house shall be' the judge of the election returns
and eligibility of its own members. The legislature shall pre
scribe by law the manner for taking evidence in cases of con·
tested seats in either house.

RULES OF GOVERNMENT. Sec. 7. Each house may
determine the rules of its proceedings, sit upon its own ad
journment, punish its members for disorderly behavior, and
with the concurrence of two-thirds expel a member; but no
member shall be expelled the second time for the same offense.

OATH OF OFFICE. Sec. 8. Each member and officer
of the legislature before entering upon his duties shall take
and subscribe an oath or affirmation to support the constitution
of the United States and the constitution of this state and faith
fully to discharge the duties of his office to the best of his
judgment and ability.

COMPENSATION. Sec. 9. The compensation of senators
and representatives shall be prescribed by law. No increase of
compensation shall take effect during the period for which the
members of the existing house of representatives have been
elected.

PRIVILEGE FROM ARREST. Sec. 10. The members of
each house in all cases except treason, felony and breach of
the peace shall be privileged from arrest during the session of
their respective houses and in going to or returning from the
same. For any speech or debate in either house they shall
not be questioned in any other place.

PROTEST AND DISSENT OF MEMBERS. Sec. 11.
Two or more members of either house may dissent and protest
against any act or resolution which they think injurious to the
public or to any individual and have the reason of their dis
sent entered on the journal.

LEGISLATURE MEETS BIENNIALLY; LENGTH OF
SESSION. Sec. 12. The legislature shall meet at the seat
of government in regular session in each biennium at the times
prescribed by law for not exceeding a total of 120 legislative
days. The legislature shall not meet in regular session, nor in
any adjournment thereof, after the first regular session, nor in
any adjournment thereof after the first Monday following the
third Saturday in May of any year. After meeting at a time
prescribed by law, the legislature may adjourn to another time.
"Legislative day" shall be defined by law. A special session of
the legislature may be called by the governor.

Neither house during a session of the legislature shall adjourn
for more than three days (Sundays excepted) nor to any other
place than that in which the two houses shall be assembled
without the consent of the other house.



QUORUM. Sec. 13. A majority of each house constitutes
a quorum to transact business, but a smaller number may
adjourn from day to day and compel the attendance of absent
members in the manner and under the penalties it may provide.

OPEN SESSIONS. Sec. 14. Each house shall be open to
the public during its sessions except in such cases as in its
opinion require secrecy.

OFFICERS; JOURNAL. OF PROCEEDINGS. Sec. 15.
The house of representatives shall elect its presiding officer and
the senate and house of representatives shall elect such other
officers as may be provided by law; they shall keep journals
of their proceedings, and from time to time publish the same,
and the yeas and nays, when taken on any question, shall be
entered on the journals.

ELECTIONS VIVA VOCE. Sec. 16. In all elections by
the legislature, members shall vote viva voce, and their votes
shall be entered on the journal.

LAWS TO EMBRACE ONLY ONE SUBJECT. Sec. 17.
No law shall embrace more than one subject, which shall be
expressed in its title.

BILLS OF REVENUE TO ORIGINATE IN HOUSE. Sec.
18. All bills for raising revenue shall originate in the house
of representatives, but the senate may propose amendments as
on other bills.

READING OF BILLS. Sec. 19. Every bill shall be re
ported three different days in each house, unless, in case of
urgency, two-thirds of the house where the bill is pending
deem it expedient to dispense with this rule.

ENROLLMENT OF BILLS. Sec. 20. Every bill passed
by both houses shall be enrolled and signed by the presiding
officer of each house. Any presiding officer refusing to sign a
bill passed by both houses shall thereafter be disqualified from
any office of honor or profit in the state. Each house by rule
shall provide the manner in which a bill shall be certified for
presentation to the governor in case of such refusal.

PASSAGE OF BILLS ON LAST DAY OF SESSION PRO
HIBITED. Sec. 21. No bill shall be passed by either house
upon the day prescribed for the adjournment of the session
in any year. This section shall not preclude the enrollment of
a bill or its transmittal from one house to the other or to the
executive for his signature.

MAJORITY VOTE OF ALL MEMBERS-ELECT TO
PASS A LAW. Sec. 22. The style of all laws of this state
shall be: "Be it enacted by the legislature of the state of
Minnesota." No law shall be passed unless voted for by a
majority of all the members elected to each house of the legis
lature, and the vote entered on the journal of each house.

APPROVAL OF BILLS BY GOVERNOR; ACTION ON
NON-APPROVAL. Sec. 23. Every bill passed in conformity
to the rules of each house and the joint rules of the two houses
shall be presented to the governor. If he approves a bill, he
shall sign it, deposit it in the office of secretary of state and
notify the house in which it originated of that fact. If he dis
approves a bill, he shall return it with his objections to the
house in which it originated. His objections shall be entered
on the journal. If, after reconsideration, two-thirds of that
house agree to pass the bill, it shall be sent, together with the
governor's objections, to the other house, which shall likewise
reconsider it. If approved by two-thirds of that house it be
comes a law and shall be deposited in the office of the secre
tary of state. In such cases the votes of both houses shall be
determined by yeas and nays, and the names of the persons
voting for or against the bill shall be entered on the journal
of each house. Any bill not returned by the governor within
three days (Sundays excepted) after it is presented to him be
comes a law as if he had signed it, unless the legislature by
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adjournment within that time prevents its return. Any bill
passed during the last three days of a session for any year
may be presented to the governor during the three days follow
ing the day of final adjournment and becomes law if the gov
ernor signs and deposits it in the office of the secretary of
state within 14 days after the adjournment of the legislature.
Any bill passed during the last three days of the session for
any year which is not signed and deposited within 14 days
after adjournment does not become a law.

If a bill presented to the governor contains several items of
appropriation of money, he may disapprove one or more of
the items, while approving the bill. At the time he signs the
bill the governor shall append to it a statement of the items
he disapproves and the disapproved items shall not take effect.
If the legislature is in session, he shall transmit to the house in
which the bill originated a copy of the statement, and the items
disapproved shall be separately reconsidered. If on reconsidera
tion any item is approved by two-thirds of the members elected
to each house, it is a part of the law notwithstanding the ob
jections of the governor.

DISAPPROVAL OF RESOLUTIONS. Sec. 24. Each or
der, resolution or vote requiring the concurrence of the two
houses, except such as relate to the business or adjournment
of the legislature, shall be presented to the governor and is
subject to his disapproval as prescribed in case of a bill.

PUNISHMENT FOR DISORDERLY CONDUCT. Sec.
25. During a session each house may punish by imprisonment
for not more than twenty-four hours any person not a mem
ber guilty of disorderly or contemptuous behavior in its
presence.

BANKING LAW. Sec. 26. To pass a general banking
law requires the vote of two-thirds of the members of each
house of the legislature.

ARTICLE V
Executive Department

OFFICERS IN EXECUTIVE DEPARTMENT. Section 1.
The executive department consists of a governor, lieutenant
governor, secretary of state, auditor, treasurer and attorney
general, who shall be chosen by the electors of the state. The
governor and lieutenant governor shall be chosen by a single
vote applying to both offices in a manner prescribed by law.

OFFICIAL TERM OF GOVERNOR AND LIEUTENANT
GOVERNOR; QUALIFICATIONS. Sec. 2. The term for
governor and lieutenant governor is four years and until a
successor is chosen and qualified. Each shall have attained the

. age of 25 years, shall have been a resident of the state for
one year next preceding his election and shall be a citizen of
the United States.

POWERS AND DUTIES OF GOVERNOR. Sec. 3. The
governor shall communicate by message to each session of the
legislature information touching the state and country. He is
commander-in-chief of the military and naval forces and may
call them out to execute the laws, suppress insurrection and
repel invasion. He may require the opinion in writing of the
principal officer in each of the executive departments upon any
subject relating to their duties. With the advice and consent
of the senate he may appoint notaries public and other officers
provided by law. He may appoint commissioners to take the
acknowledgment of deeds or other instruments in writing to be
used in the state. He shall take care that the laws be faithfully
executed. He shall fill any vacancy that may occur in the offices
of the secretary of state, treasurer, auditor, attorney general,
and the other state and district offices hereafter created by
law until the end of the term for which the person who had
vacated the office was elected or the first Monday in January
following the next general election, whichever is sooner, and
until a successor is chosen and qualified.
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OFFICIAL TERM OF OTHER EXECUTIVE OFFICERS.
Sec. 4. The .terms of the secretary of state, treasurer, attor
ney general and" state auditor are four years, and until a
successor is chosen and qualified. The duties and salaries of
the executive officers shall be prescribed by law.

DUTIES OF LIEUTENANT GOVERNOR AND SUC
CESSION TO OFFICE OF GOVERNOR DURING EMER
GENCY. Sec. 5. In case a vacancy occurs, from any cause
whatever, in the office of governor, the lieutenant governor
shall be governor during such vacancy. The compensation of
the lieutenant governor shall be prescribed by law. The last
elected presiding officer of the senate shall become lieutenant
governor in case a vacancy occurs in that office. In case the
governor is unable to discharge the powers and duties of his
office, the same devolves· on the lieutenant governor. The
legislature may provide by law for the case of the removal,
death, resignation or inability both of the governor and lieu
tenant governor to discharge the duties of governor and may
provide by law for continuity of government in periods of
emergency resulting from disasters caused by enemy attack
in this state, including but not limited to, succession to the
powers and duties of public office and change of the seat of
government.

OATH OF OFFICE TO BE TAKEN BY STATE OFFI
CERS. Sec. 6. Each officer created by this article before
entering upon his duties shall take and subscribe an oath or
affirmation to support the constitution of the United States
and of this state and to faithfully discharge the duties of his
office to the best of his judgment and ability.

PARDON BOARD. Sec. 7. The governor, the attorney
general and the chief justice of the supreme court constitute
a board of pardons. Its powers and duties shall be defined
and regulated by law. The governor in conjunction with the
board of pardons has power to grant reprieves and pardons
after conviction for an offense against the state except in cases
of impeachment.

ARTICLE VI

JudIciary

JUDICIAL POWER. Section 1. The judicial power of
the state is hereby vested in a supreme court, a district court
and such other courts, judicial officers and cOqJ.missioners with
jurisdiction inferior to the district court as the legislature may
establish.

SUPREME COURT. Sec. 2. The supreme court consists
of one chief judge and not less than six or more than eight
associate judges as the legislature may establish. It shall have
original jurisdiction in such remedial cases as are prescribed
by law, and appellate jurisdiction in all cases, but there shall
be no trial by jury in the supreme court.

As provided by law judges of the district court may be
assigned temporarily to act as judges of the supreme court
upon its request.

The supreme court shall appoint to serve at its pleasure a
clerk, a reporter, a state law librarian and other necessary
employees.

JURISDICTION OF DISTRICT COURT. Sec. 3. The
district court has original jurisdiction in all civil and criminal
cases and shall have appellate jurisdiction prescribed by law.

JUDICIAL DISTRICTS; DISTRICT JUDGES. Sec. 4.
The number and boundaries of judicial districts shall be estab
lished in the manner provided by law but the office of a district
judge may not be abolished during his term. There shall be
two or more district judges in each district. Each judge of the
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district court in any district shall be a resident of that district
at the time of his selection and during his continuance in office.

QUALIFICATIONS; COMPENSATION. Sec. 5. JudgeS
of the supreme court and the district court shall be learned in
the law. The qualifications of all other judges and judicial
officers shall be prescribed by law. The compensation of all
judges shall be prescribed by the legislature and shall not be
diminished during their term of office.

HOLDING OTHER OFFICE. Sec. 6. A judge of the
supreme court or district court shall not hold any office under
the United States except a commission in a reserve component
of the military forces of the United States and shall not hold
any other office under this state. His term of office shall
terminate at the time he files as a candidate for an elective
office of the United States or for a nonjudicial office of this
state.

TERMS OF OFFICE; ELECTION; REELECTION. Sec.
7. The term of office of all judges shall be six years and until
their successors are qualified, and they shall be elected in the
manner provided by law by the electors of the territory where-
in they are to serve. . .

VACANCY. Sec. 8. Whenever there is a vacancy in the
office of judge the governor shall appoint in the manner
provided by law a qualified person to fill the vacancy until a
successor is elected and qualified. The successor shall be elected
for a six-year term at the next general election occurring more
than one year after appointment.

RETIREMENT. Sec. 9. The legislature may provide by
law for retirement of all judges, for the extension of the term
of any judge who becomes eligible for retirement within three
years after expiration of the term for which he is selected and
for the retirement, removal or other discipline of any judge
who is disabled, incompetent or guilty of conduct prejudicial
to the administration of justice.

RETIRED JUDGES. Sec. 10. As provided by law a re
tired judge may be assigned to hear and decide any cause over
which the court to which he is assigned has jurisdiction.

JURISDICTION OF PROBATE COURT. Sec. 11. Orig
inal jurisdiction in law and equity for the administration of the
estates of deceased persons and all guardianship and incom
petency proceedings, including jurisdiction over the adminis~.

tration of trust estates and for the determination of taxes
contingent upon death shall be provided by law.

PROBATE JUDGES. Sec. 12. If the probate court is
abolished by law, judges of that court who are learned in the·
law shall become judges of the court that assumes jurisdiction
of matters described in section 11.

DISTRICT COURT CLERKS. Sec. 13. There shall be
in each county one clerk of the district court whose qualifica
tions, duties and compensation shall be prescribed by law. He
shall serve at the pleasure of a majority of the judges of the
district court in his district.

ARTICLE VII
Elective Franchise

ELECTIVE FRANCHISE. Section 1. Every person 18
years of age or more who l)as been a citizen of the United
States for three months and who has resided in the precinct
for 30 days next preceding an election shall be entitled to
vote in that precinct. The place of voting by one otherwise
qualified who has changed his residence within 30 days pre
ceding the election shall be prescribed by law. A person not
meeting the above requirements; a person who has been con
victed of treason or felony, unless restored to civil rights; a
person under guardianship; or a person who is non compos



mentis or insane; shall not be entitled or permitted to vote at
any election in this state.

RESIDENCE NOT LOST IN CERTAIN CASES. Sec. 2.
For the purpose of voting no person loses residence solely by
reason of his absence while employed in the service of the
United States nor while engaged upon the waters of this state
or of the United States nor while a student in any seminary
of learning nor while kept at any almshouse or asylum nor
while confined in any public prison. N.D soldier, seaman or
marine in the army or navy of the United States is a resident
of this state solely in consequence of being stationed within
the state.

UNIFORM OATH AT ELECTIONS. Sec. 3. The legis
lature shall provide for a uniform oath or affirmation to be
administered at elections and no person shall be compelled
to take any other or different form of oath to entitle him to
vote.

CIVIL PROCESS SUSPENDED ON ELECTION DAY.
Sec. 4. During the day on which an election is held no per
son shall be arrested by virtue of any civil process.

ELECTIONS BY BALLOTS. Sec. 5. All elections shall
be by ballot except for such town officers as may be directed
by law to be otherwise chosen.

RIGHT TO HOLD OFFICE. Sec. 6. Every person who
by the provisions of this article is entitled to vote at any elec
tion and is 21 years of age is eligible for any office elective
by the people in the district wherein he has resided 30 days
previous to the election, except as otherwise provided in this
constitution or the constitution and law of the United States.

OFFICIAL YEAR OF THE STATE. Sec. 7. The official
year for the state of Minnesota commences on the first Mon
day in January in each year, and all terms of office terminate
at that time. The general election shall be held on the first
Tuesday after the first Monday in November in each even
numbered year.

ELECTION RETURNS TO BE SENT TO SECRETARY
OF STATE. Sec. 8. The returns of every election for of
ficeholders elected statewide shall be made to the secretary of
state, who shall call to his assistance two or more of the judges
of the supreme court and two disinterested judges of the dis
trict courts. They shall constitute a board of canvassers to
canvass the returns and declare the result within three days
after the canvass.

ARTICLE vm
Impeachment and Removal from Office

IMPEACHMENT POWERS. Section 1. The house of
representatives has the sole power of impeachment through a
concurrence of a majority of all its members. All impeach
ments shall be tried by the senate. When sitting for that pur
pose, senators shall be upon oath or affirmation to do justice
according to law and evidence. No person shall be convicted
without the concurrence of two-thirds of the senators present.

IMPEACHMENT AND REMOVAL FROM OFFICE. Sec.
2. The governor, secretary of state, treasurer, auditor, attor
ney general and the judges of the supreme and district courts
may be impeached for corrupt conduct in office or for crimes
and misdemeanors; but judgment shall not extend further than
to removal from office and disqualification to hold and enjoy
any office of honor, trust or profit in this state. The party
convicted shall also be subject to indictment, trial, judgment
and punishment according to law.

Sec. 3. No officer shall exercise the duties of his office
after he has been impeached and before his acquittal.
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Sec. 4. No person shall be tried on impeachment before he
has been served with :l copy thereof at least 20 days previous
to the day set for trial.

Sec. 5. The legislature of this state may provide for the
removal of inferior officers for malfeasance or nonfeasance
in the performance of their duties.

ARTICLE IX

Amendments to the Constitution

AMENDMENTS TO CONSTITUTION; MAJORITY VOTE
OF ELECTORS VOTING MAKES AMENDMENT VALID.
Section 1. A majority of the members elected to each house
of the legislature may propose amendments to this constitution.
Proposed amendments shall be published with the laws passed
at the same session and submitted to the people for their
approval or rejection at a general election. If a majority of all
the electors voting at the election vote to ratify an amendment,
it becomes a part of this constitution. If two or more amend
ments are submitted at the same time, voters shall vote for
or against each separately. ' .

REVISION OF CONSTITUTION. Sec. 2. Two-thirds of
the members elected to each house of the legislature may
submit to the electors at the next general election the question
of calling a convention to revise this constitution. If a majority
of all electors voting at the election vote for a convention,
the legislature at its next session shall provide by law for calling
the convention. The convention shall consist of as many dele
gates as there are members of the house of representatives.
Delegates shall be chosen in the same manner as members
of the house of representatives and shall meet within three
months after their election. Section 5 of Article IV of the
constitution does not apply to election to the convention.

SUBMISSION TO PEOPLE OF REVISED CONSTITU
TION DRAFTED AT CONVENTION. Sec. 3. A conven
tion called to revise this constitution shall submit any revision
to the people for approval or rejection at the next general
election held not less than 90 days after submission of the
revision. If three-fifths of all the electors voting on the ques
tion vote to ratify the revision, it becomes a new constitution.
of the state of Minnesota.

ARTICLE X

Taxation

POWER TO TAX. Section 1. The power of taxation shall
never be surrendered, suspended or contracted away. Taxes
shall be uniform upon the same class of subjects and shall be
levied and collected for public purposes, but public burying
grounds, public school houses, public hospitals, academies, col
leges, universities and seminaries of learning, churches, church
property and houses of worship, institutions of purely public
charity and public property used exclusively for any public
purpose shall be exempt from taxation except as provided in
this section. There may be exempted from taxation personal
property not exceeding in value $200 for each household, in
dividual or head of a family and household goods and farm
machinery as the legislature determines. The legislature may
authorize municipal corporations to levy and collect assess
ments for local improvements upon property benefited thereby
without regard to cash valuation. The legislature by law may
define or limit the property exempt under this section other
than churches, houses of worship and property used solely
for educational purposes by. academies, colleges, universities
and seminaries of learning.

FORESTATION AND REFORESTATION. Sec. 2. To
encourage and promote forestation and reforestation of lands
in this state, whether owned by private persons or the public,



laws may be enacted fixing in advance a definite and limited
annual tax on such lands for a term of years and imposing a
yield tax upon the timber and other forest products at or
after the end of the term.

OCCUPATION TAX. Sec. 3. Every person engaged in
the business of mining or producing iron are or other ores in
this state shall pay to the state an occupation tax on the
valuation of all ores mined or produced, which tax shall be
in addition to all other taxes provided by law. The tax is due
on May first of the calendar year neit following the mining
or producing. The valuation of are ''for the purpose of deter
mining the amount of tax shall be ascertained as provided by
law. Funds derived from the tax shall be used as follows: 50
percent to the state general revenue fund, 40 percent for the
support of elementary and secondary schools and ten percent
for the general support of the university.

AIRCRAFT FUEL. Sec. 4. The state may levy an excise
tax upon any fluids or other means or instrumentalities for
propelling aircraft or for propelling motor or other vehicles
or other equipment used for airport purposes and not used on
the public highways of this state.

AIRCRAFT TAX. Sec. 5. The legislature may tax on a
more onerous basis than other personal property aircraft using
the air space overlying the state and the airports thereof. Any
such tax on aircraft shall be in lieu of all other taxes. The
legislature may impose the tax upon aircraft of companies
paying taxes under any gross earnings system of taxation not
withstanding that earnings from the aircraft are included in the
earnings upon which gross earnings taxes are computed. The
law may exempt from taxation aircraft owned by a nonresident
of the state and temporarily using the air space overlying the
state or its airports.

TACONITE TAXATION. Sec. 6. Laws of Minnesota
1963, Chapter 81, relating to the taxation of taconite and semi
taconite, and facilities for the mining, production and benefi
ciation thereof shall not be repealed, modified or amended, nor
shall any laws in conflict therewith be valid, until November
4, 1989; and laws may be enacted, fixing or limiting for a
period of not more than 25 years but not extending beyond the
year 1990, the tax to be imposed upon persons or corporations
engaged in (1) the mining, production or beneficiation of cop
per, (2) the mining, production or beneficiation of copper
nickel, or (3) the mining, production or beneficiation of nickel.
Taxes imposed upon the mining or quarrying of taconite or
semi-taconite and upon the production of iron ore concen
trates therefrom which are in lieu of a tax on real or personal
property shall not be considered to be occupation, royalty or
excise taxes within the meaning of this amendment.

CHANGE OF FORM OF TAXATION OF RAILROADS
TO BE VOTED UPON. Sec. 7. Any law heretofore or
hereafter enacted which provides that railroad companies shall
pay a certain' percentage of their gross earnings in lieu of all
other taxes and assessments upon their real estate, roads, rolling
stock and other personal property may be amended or re
pealed only by a law ratified by a majority of the electors of
the state voting at a general election.

ARTICLE XI
Appropriations and Finances

APPROPRIATIONS REQUIRED. Section 1. No money
shall be paid out of the treasury of this state except in pur
suance of an appropriation by law.

CREDIT OF THE STATE LIMITED. Sec. 2. The credit
of the state shall never be given or loaned in aid of any indi
vidual, association or corporation except as hereinafter pro
vided.

48

INTERNAL IMPROVEMENTS. Sec. 3. The state shall
never be a party in carrying on works of internal improvements
except as authorized by this constitution. If grants have been
made to the state especially dedicated to specific purposes the
state shall devote the avails of the grants to those purposes
and may pledge or appropriate the revenues derived from the
works in aid of their completion.

POWER TO CONTRACT PUBLIC DEBTS. Sec. 4. The
state may contract public debts for which its full faith, credit
and taxing powers may be pledged at the times and in the
manner authorized by law, but only for the purposes and
subject to the conditions stated in section 5. Public debt in
cludes any obligation payable directly in whole or in part from
a tax of statewide application on any class of property, income,
transaction or privilege, but does not include any obligation
which is payable from revenues other than taxes.

PURPOSES OF DEBT; AUTHORIZED IMPROVEMENTS.
Sec. 5. Public debt may be contracted and works of internal
improvements carried on for the following purposes:

(a) to acquire and to better public land and buildings and
other public improvements 'Of. a capital nature and to provide
monies to be appropriated or loaned to any agency or political
subdivision of the state for such purposes if the law author
izing the debt is adopted by the vote of at least three-fifths of
the members of each house of the legislature;

(b) to repel invasion or suppress insurrection in time of war;

(c) to borrow temporarily as authorized in section 6;

(d) to refund outstanding bonds of the state or any of its
agencies whether or not the full faith and credit of the state
has been pledged for the payment of the bonds;

(e) to establish and maintain highways subject to the limita
tions of Article XIV;

(f) to promote forestation and prevent and abate forest
fires, including the compulsory clearing and improving of wild
lands whether public or private;

(g) to construct, improve and operate airports and other air
navigation facilities;

(h) to develop the state's agricultural resources by extend
ing credit upon real estate security in the manner and upon
the terms prescribed by law;

and (i) as otherwise authorized in this constitution.

As authorized by law political subdivisions may engage in
the works permitted by (f) and (g) and contract debt therefor.

Sec. 6. As authorized by law certificates of indebtedness
may be issued during a biennium, commencing on July 1 in
each odd-numbered year and ending on and including June 30
in the next odd-numbered year, in anticipation of the collection
of taxes levied for and other revenues appropriated to any
fund of the state for expenditure during that biennium.

No certificates shall be issued in an amount which with in
terest thereon to maturity, added to the then outstanding cer
tificates against a fund and interest thereon to maturity, will
exceed the then unexpended balance of all monies which will
be credited to that fund during the biennium under existing
laws. The maturities of certificates may be extended by re
funding to a date not later than December 1 of the first full
calendar year following the biennium in which the certificates
were issued. If monies on hand in any fund are not sufficient
to pay all non-refunding certificates refunding the same, plus
interest thereon, which are outstanding on December 1 im
mediately following the close of the biennium, the state auditor
shall levy upon all taxable property in the state a tax collectible
in the ensuing year sufficient to pay the same on or before



December 1 of tbe ensuing year with interest to the date or
dates of payment.

Sec. 7. Public debt other !.ban certificates of indebtedness
autborized in section 6 sbaLl be evidenced by the issuance of
bonds of the state. All bonds issued under the provisions of
this section shall mature not more than 20 years from their
respective dates of issue and each law authorizing the issuance
of bonds sball distinctly specify the purpo es tbereof and the
maximum amount of lbe proceeds authorized to be expended
for each purpose. The state treasurer shall maintain a separate
and special state bond fund on his official book.5 and records.
When the full faith and credit of Ule state has been pledged
for the payment of bonds, the state auditor sball levy each
year on all ta-xable property within tbe state a tax sufficient
with the balance then on hand in said fund to pay all principal
and interest on bondS issued under this section due and to
become due within the ensuing year and to and including July
I in the second ensuing year. The legislature by law may
appropriate funds from any source to tbe state bond fund.
The amount of monies actually received and on hand pursuant
to appropriations prior to the levy of the tax in any year shall
be used to reduce the amount of tax otherwise required to
be levied.

PERMANENT SCHOOL FUND; SOURCE; lNVEST
MENT. Sec. 8. The permanent scbool fund of the stale con
sists of (n) tbe prooeeds of lands granted by the United Slates
for the use of schools within each township, (b) the proceeds
derived from swamp lands granted to the state, (c) all cash
and investments credited to the permanent school fund and [0

the swamp land fund, and (d) all cash and investments credited
to the internal improvement land fund and the lands therein.
No portion of these lands shall be sold otherwise than at pub·
Iic sale, and in the manner provided by law. All funds arising
from Lhe sale or other disposition of the lands, or income aC
cruing in any way before the sale or disposition thereof, shall
be credited to the permanent school fund. Wilhin limitations
prescribed by law, to secure the maximum return thereon con
sisteot with the maintenance of the perpetuity of the fund and
with the approval of the state board of investment the fund
may be invested in (1) interest·bearing fixed income securities
of the United States and of its agencies, fixed income securities
guaranteed in full as to payment of principal and interest by the
United States, bonds of (J1C state of Minnesota, or its political
subdivisions or agencies, or of other states, but not more than
SO percent of any issue by a political SUbdivision shall be pur·
cbased; (2) stocks of corporations on which cash dividends
have been paid from earnings for five consecutive years or
longer immediately pelor to purchase, but not more than 20
percent of the fund shaH be invested therein at any given time
nor more than one percent in stock of anyone corporation,
nor sball more than five percent of the voting stock of any
one corporation be owned; (3) bonds of corporations whose
earnings have been at least three limes the interest requirements
on outstanding bonds for five consecutive years or longer im
mediately prior to purchase, but not more tban 40 percent of
the fund shall be invested in corporate bonds at any given
time. The percentages referred to above shall be computed
using the cost price of the stocks or bonds. The principal of
lhe permanent school fund shall be perpetual llndinviolate
forever. Tlus does not prevent the sale of any public or private
stocks or bonds at less than tbe cost to the fund; however, all
losses not offset by gains shall be repaid to the fund from the
interest and dividends earned thereafler. The net inlerest
and dividends arising from the fund shall be distributed to the
different school districts of the slate in proportion to the nurn
ber of students in each district between the ages of five and
21 year8.

A board of investment consisting of the governor, the state
aucUtor. the state treasurer, the secretary of state and tbe
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aUorney general is hereby constituted for the purpose of ad
ministering and directing theinveslnlent of all state funds. The
state board of investment shall not permit Slate funds to be
used for the under.vriting or direct purchase of municipal
securities from the issuer or his agent.

INVESTMENT OF PERMANENT UNIVERSITY FUND.
Sec. 9. The permanent university fund of this state may be
loaned to or invested in tbe bonds of any county, school dis
trict, elty, town or village of this state and in first mortgage
loans secured upon improved and cultivated farm lands of this
state. but no such investment or loan sball be made until
approved by the board of investment designated by law to
regulate the investmen of the funds of this state; nor shall a
loan or investment be made when the bonds to be issued or
purchased would make tbe entire bonded indebtedness exceed
IS percent of the assessed valuation of the taxable properly of
the county, school district, city, town or village issuing the
bonds; nor shall any farm loan or investment be made when
the investment or loan would exceed 30 percent of tJle actual
cash value of tbe farm land mortgaged to secure the invest
ment; nor shall investments OT: loans be made at a lower rate
of interest than two percent per' annum nor for a shorter perIod
than one year nor for a longer period than 30 years.

EXCHANGE OF PUBLIC LANDS; RESERVATION OF
RlGHTS. Sec. 10. As the legislature may provide, any of
the public lands of the state, including lands held in trust for
any purpose, with the unanimous approval of a commission
consisting of the governor, tIle allorney general and the state
auditor, may be exchanged for lands of the United States or
privately owned lands. Lands so acquired shall be subject to
the trust if any. to which the lands exchanged therefor were
subject. TJl<1 state sball reserve all mineral and water power
rights in lands transferred by the state.

TIMBER LANDS SET AI'ART AS STATE FORESTS;
DISPOSITION OF REVENUE. Sec. 11. Such of the school
and other public lands of the state better adapted for the pro
duction of timber than for agriCUlture may be set apart as state
school forests or other state forests as the legislature may
provide. The legislature may provide ior their management on
forestry principles. The net revenue therefrom shall be used for
the purposes ior which the lands were granted to the state.

COUNTY, CITY OR TOWNSHIP AID TO RAILROADS
LIMITED. Sec. 12. The legislature shall not authorize any
county, townsWp or municipal corporation to become indebted
to aid in the construction or equipment of railroads to any
amount that exceeds five per cent of the value of the taxable
property within the couoty, township or municipal corporation.
The amount of the taxable property shall be determined by the
last assessment previous to the Incurring of tlle indebtedness.

STATE SCHOOL FUND; INVESTMENT; SAFE KEEP
ING; AIL STATE FUNDS TO BE DEPOSITED 1N NAME
OF STATE. Sec. 13. All officers and other persons charged
with the safekeeping of state funds shall be required to give
ample security for funds received by them; to keep an accmate
ent'ry of each sum recei.ved and of each payment and transfer.
If any person converts to his own use in any manner 01' form,
or shall loan, with or wHhout interest, or shall deposit in bis
own name, or otherwise than in the name of the state Of Min
nesota; or shall deposit in banks or with any llerson or persons,
or exchange for other funds or property, any portion of the
funds of the state or the school funds aforesaid, except in the
manner prescribed by law, every slIch act shall be and consti
tute an embezzlement of so mucn of the aforesaid state and
school funds, or either of the same, as sbaU thus be taken, or
loaned, or deposited or exchanged, and shall be a felony; and
any failure to pay over, produce or account for the state
school funds, or any part of the same entrusted to such officer
or persons as by law required on demand shall be beld and be
taken to be prima facie evidence of such embezzlement.



ARTICLE XU

Special Legislation; Local Government

AGAINST SPECIAL LEGISLATION. Section 1. In all
cases when a general law can be made applicable, a special law
shall not be enacted except as provided in section 2. Whether
a general law could have been made applicable in any case
shall be judicially determined without regard to any legisla
tive assertion on that subject. The legislature shall pas no
local or special law authorizing the laying out, opening, alter
ing, vacating or maintaining of roads, highways, streets or
alleys; remitting fines, penalties or forfeitures; changing the
names of persons, places, lakes or rivers; authorizing the
adoption or legitimation of children; changing the law of
descent or succession; conferring rights upon minors; declaring
any named person of age; giving effect of informal or invalid
wills or deeds, or affecting the estates of minors or persons
under disability; granting divorces; exempting property from
taxation or regulating the rate of interest on money; creating
private corporations, or amending, renewing, extending or
explaining the charters thereof; granting to any private corpora
tion, association or individual any special or exclusive privi
lege, immunity or franchise whatever or authorizing public
taxation for a private purpose. The inhibition of local or
special laws in this section shall not prevent the passage of
general laws on any of the subjects enumerated.

SPECIAL LAWS. Sec. 2. Every law whicb upon its ef
fective date applies to a single local government unit or to a
group of such units in a single county or a number of contigu
ous counties is a special law and shall name the unit, or in the
latter case the counties, to which it applies. The legislature
Olay enact special laws relating to local government nnits, but
a special law unless otherwise provided by general law shall
become effective only after its approval by the affected unil
expressed through the voters of Ihe governing body and by
such majority as the legislature may direct. Any special law
may be modified or superseded by a later home rule charter
or amendment applicable to the same local government unit,
but this does not prevent the adoption of subsequent laws on
the same subject. The legislature may repeal any existing
special or local laws, but shall not amend, extend or modify
any of the snme except as in tbis section.

LOCAL GOVERNMENT, LEGISLATION AFFECTING.
Sec. 3. The legislature may provide by law for the creation,
organization, administration, consolidation, division and dis
solutioD of local government units and their functions, for the
change of boundaries thereof, for their elective and appointive
officers including qualifications for office and for the transfer
of county seats. A county boundary may not be changed or
county seat transferred until approved in each county affected
by a majority of the voters voting on the question.

HOME RULE CHARTERS. Sec. 4. Any city or village,
and any county or other local government unit when authorized
by law, may adopt a home rule charter for its government. A
charter shall become effective if approved by such majority of
the voters of the local government unit as the legislature pre
scribes by general law. If a charter provides for the consolida
tion or separation of a city or county, in whole or in part, it
shall not be effective without approval of the voters both in the
city and in the remainder of the county by the majority reo
quired by law.

CHARTER COMMISSIONS. Sec. 5. The legislature shall
provide by law for charter commissions. Notwithstanding any
other constitutional limitations the legislature may require that
commission members be freeholders, provide lor their appoint
ment by judges of the district court, and permit any member
to hold any other elective or appointive office other than judi
cial. Home rule charter amendments may be proposed by a
charter commission or by a petition of five percent of the
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voters of the local government unit as determined by law and
shall not become effective until approved by the voters by the
majority required by law. Amendments may be proposed and
adopted in any other manner provided by law. A local govern
ment unit may repeal its home ruJe charter and adopt a
statutory form of government or a new charter upon the same
majority vote as is required by law for the adoption of a
cbarler in the first instance.

ARTICLE xm
Miscellaneous Subject..

UNIFORM SYSTEM OF PUBLIC SCHOOLS. Section 1.
The stability of a republican form of government depending
mainly upon the intelligence of the people, it is the duty of
the legislature to establish a general and unifoml system of
public schools. The legislature shall make suc~ provisions by
taxation or otherwise as will secure a thorough and efficient
system of public schools throughout the state.

PROHIBITION AS TO AIDING SECTARIAN SCHOOLS.
Sec. 2. In 110 case shall any pUblic monies or property be
appropriated or used for the support of schools wherein the
distinctive doctrines, creeds or tenets of any particular Christian
or other religious sect are promulgated or taught.

UNIVERSITY OF MINNESOTA. Sec. 3. All the rights.
immunities, franchises and endowments heretofore granted or
conferred upon the University of Minnesota are perpeutated
unto the university.

LANDS TAKEN FOR PUBLIC USE. Sec. 4. Lands may
be taken for public way and for the purpose of granting to any
corporation the franchise of way for public use. In all cases,
however, a fair and equitable compensation shall be paid for
the lands and for the damages arising from taking it. All
corporations which are common carriers enjoying the right of
way in pursuance of the provisions of this section shall be
bound to carry the mineral, agricultural and other productions
of manufacturers on equal and reasonable terms.

PROHIBITION OF LOTTERIES. Sec. S. The legislature
shall not authorize any lottery or the sale of lottery tickets.

AGAINST COMBINATIONS OR POOLS TO AFFECf
MARKETS. Sec. 6. Any combinations of persons either as
individuals or as members or officers of any corporation to
monopolize the market for food products in this state or to
interfere with or restrict the freedom of such markets is a
criminal conspiracy and shall be punished as the legislature
may provide.

NO LICENSE TO PEDDLE. Sec. 7. Any person may
sell or peddle the products of tbe farm or garden occupied and
cultivated by bim without obtaining a license therefor.

VETERANS BONUSES. Sec. 8. The state may pay an
adjusted compensation to persons who served in the Armed
Forces of the United States during the period of tbe Vietnam
conflict. Whenever authorized and in the amounts and on the
terms fixed by Jaw, the state may expend monies and may
pledge the public credit to provide money for the purposes of
tbis section. The duration of the Vietnam conflict may be de
fined by law.

MILITIA ORGANIZATION. Sec. 9. The legislature shall
pass laws necessary fOT the organization, discipline and service
of the militia of the state.

SEAT OF GOVERNMENT. Sec. JO. The seat of gov
ernment of the state is at the city of SI. Paul. The legislature
may provide by law for a change of the seat of government by
a majority vote of Ule people or may locate Lbe same upon the
land granted by Congress for the seat of government. If the
seat of government is cbanged, the capitol building and grounds



hall be dedicated to an Institution for the promotion of science,
Jiterature and the arts to be organized by the legislature of the
state and of which institution the Minnesota Historical Society
shall always be a department.

STATE SEAL. Sec. 11. A seal of the state shall be kept
by the secretary of state and used by him officially. It shall be
called the great seal of the state of Minnesota.

ARTICLE XIV

Public Highway System

AUTHORITY OF STATE. Section 1. The state may con
3truct and maintain public highways, may assist political sub
diviIDons in such work and by law may authorize any political
subdivi ions to aid in such work within its boundaries.

TRUNK HIGHWAY SYSTEM. Sec. 2. There is hereby
created a trunk highway system which shall be constructed and
maintained as public highways by the state. The highways shall
extend as nearly as appropriate along the routes number I
through 70 described in the constitutional amendment adopted
November 2, 1920, and the routes described in allY act of
the legislature which has made or hereafter makes a route a
part of the trunk highway system.

The legislature may add by law new routes to the trunk
highway system. The trunk highway system may not exceed
12,200 miles in extent, except the legislature may add trunk
highways in excess of the mileage limitation as necessary or
expedient to take advantage of any federal aid made available
by the United States to the state of Minnesota.

Any route added by the legislature to the trunk highway
system may be relocated or removed from the system as pro
vided by law. Trunk highways numbered 1 through 70 may be
relocated as provided by law bui no relocation shall cause a
deviation from the slarting points or terminals nor cause
any deviation from the various villages and cities through which
the routes are to pass under the constitutional amendment
adopted November 2, 1920. The location of routes may be
determined by boards, officers or tribunals in the manner pre
scribed by law.

COUNTY STATE-AID HIGHWAY SYSTEM. Sec. 3. A
county state-aid highway system shall be constructed and
maintained by the counties as public highways in the manner
provided by law. The system shall include streets in municipali
ties of less than 5,000 population where necessary to provide
an integrated and coordinated highway system and may in
clude similar streets in larger municipalities.

MUNICIPAL STATE-AID STREET SYSTEM. Sec. 4. A
municipal state-aid street system shall be constructed and
maintained as public highways by municipalities having a
population of 5,000 or more in the manner provided by law.

HIGHWAY USER TAX DISTRIBUTION FUND. Sec. 5.
There is hereby created a highway user tax distribution fund to
be used solely for highway purposes as specified in this article.
The fund consists of the proceeds of any taxes authorized by
sections 9 and 10 of this article. The net proceeds of the taxes
shall be apportioned: 62 percent to the trunk highway fund;
29 percent to the county state-aid highway fund; nine percent
to the municipal state-aid street fund. Five percent of the net
proceeds of tbe highway user tax distribution fund may be set
aside and apportioned by law to one or more of the three
foregoing funds. The balance of the highway user tax distribu
tion fund shall be transferred to the trunk highway fund, the
county state-aid highway fund, and the municipal state-aid
street fund in accordance with the percentages hereinbefore set
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forth. No change in the apportionment of the five percent may
be made within six years of the last previous change.

TRUNK HIGHWAY FUND. Sec. 6. There is bereby cre
ated a trunk highway fund which shall be used solely for tbe
purposes specified in section 2 of this article and the payment
of principal and interest of any bonds issued under the author
ity of section 11 of this article, and any bonds issued for trunk
highway purposes prior to July 1, 1957. All payments of prin·
cipal and interest on bonds shall be a first charge on monies
coming into this fund during the year in which the principal
or interest is payable.

COUNTY STATE-AID HIGHWAY FUND. Sec. 7. There
is hereby created a county state-aid highway fund. The county
slate-aid highway fund shall be apportioned among the coun
ties as provided by law. The funds apportioned shall be used by
the counties as provided by law for aid in the construction and
maintenance of county state-aid highways. The legislature may
authorize Ule counties by law to use a part of the funds appor
tioned to them to aid in the construction and maintenance of
other county highways, towns~p roads, municipal streets and
any other public highways, including but not limited to trunk
highways and municipal state-aid streets within the respective
counties.

MUNICIPAL STATE-AID STREET FUND. Sec. 8. There
is hereby created a municipal state-aid street fund to be appor
tioned as provided by law among municipalities having a popu
lation of 5,000 or more. The fund shall be used by municipali
ties as provided by law for construction and maintenance of
municipal state-aid streets. The legislature may authorize mu
nicipalities to use a part of the fund in the construction and
maintenance of other municipal streets, trunk highways and
counly state-aId highways within the counties in which the
municipality is located.

TAXATION OF MOTOR VEHICLES. Sec. 9. The state
may tax. motor vehicles on a more onerous basis than other
personal property. Any such tax on motor vehicle shall be
in lieu of all other taxes thereon, except wheelage taxes im
posed by political subdivisions solely for highway purposes.
The legislature may impose such tax upon motor vehicles of
companies paying taxes under the gross earnings system of
taxation notwithstanding that earnings from the vehicles may
be included in the earnings upon which gross earnings taxes
are computed. The law may exempt from taxation any motor
vehicle owned by a non-resident of the state properly licensed
in another state and transiently or temporarily using the streets
and highways of the stale. The proceeds of the tax shall be
paid into the highway user tax distribution fund.

TAXATION OF MOTOR FUEL. Sec. 10. The state may
levy an excise tax. upon any substance for propelling vehicles
used on the public highways of this state or upon the business
of selling it. The proceeds of the tax. shall be paid into the
highway user tax. distribution fund.

BONDS. Sec. 11. The legislature may provide by law for
the sale of bonds to carry out the provisions of section 2. Bonds
issued and unpaid shall not at any time exceed $150,000,000
par value. The proceeds shall be paid into the trunk highway
fund. Any bonds shall mature serially over a term not exceed
~ng 20 years, shall not be sold for Jess than par and accrued
interest and shall not bear interest at a greater rate than five
percent per annum. If the trunk highway fund is not adequate
to pay principal and interest of Lhe bonds authorized by the
legislature as hereinbefore provided when due, the legislature
may levy upon aU taxable property of the state in an amount
sufficient to meet the deficiency or it may appropriate to the
monies in the state treasury not otherwise appropriated.



APPENDIX D - TEXT OF THE LEGISLATIVE ARTICLE AMENDMENT RELATING TO REAPPOR
TIONMENT AND SPECIAL SESSIONS

A biD for an ad

proposing an amendment to the Minnesota Constitution, Article IV, SectIons 1,2,23 and 24; providing for
periodic redistricting of congressional d legislative seats, tenos of legislators and special legisladve sessions.

BE IT ENAcrEO BY TIlE LEGISLATURE OF THE STATE OF MINNESOTA:
Section 1. The following amendment to the Minnesota

Constitution, Article IV, Sections 1, 2, 23 and 24, is proposed
to the people. If the amendment is adopted Article IV, Sec
tion 1, will read as follows:

Section 1. The legisiature shall consist of the senate and
house of representatives. The senate shall be composed 01
members eJeeteB reI' 8 teEfB at teut' yel\ftl IltIS Ute Jteuse ef
flpfl8ellta'i'JIIl sltall Ile G9mp91l8d 9t mlmllsl'lI eleetes ie, 8:
.eBB ef l'''Ja YUfe Ily lBl ltllalified V9tlFe at ",e llllfillfal elee
tieft. elected by the qualified voters lit Lbe general election
held in an even numbered year for a term beginning at noon
of the second Tuesday in January next following tho eleclion
and ending at noon of the second Tuesday in Jnnuary four
years thereafter, except that there shall be an entire new elec
tion of all the senators at the election of representatives next
succeeding each new districting provided for in this 'article.
Tbe house of representatives shall be composed of members
elected by the gualified voters at the general election held in
each even numbered year for a term beginning at noon of the
second Tuesday in January next following the eJection and
ending at noon of the second Tuesday in January two yean
thereafter.

The legislature shall meet at the seat of government in reg
ular session in each biennium at the times prescribed by law
for not exceeding a total of UO legislative days. The legisla
ture shall not meet in regular se8sion, nor in any adjournment
thereof, after the first Monday following the third Saturday
in May of any year. After meeting at a time pre8cribed by
law, the legislature may adjourn to' another time. "Legislative
day" sball be defined by law.

A special session of the legislature may be called 88 9tileF
wise lll'8'/ideti Ily tlN8 1988~il'll"eR by the governor as provided
by this constitution. The legislature may also call itself into
session upon the petition of two-thirds of the membe", of each
house.

Article lV, Section 2. will read as follows:
Sec. 2. The number of members who compose the senate

and house of representatives shall be prescribed by law~ Imt
the re!'resenlea8ft il'l tlte 8ellate 1Ilift1l fte'l8' eMeees elle memeer
fer e¥ery S.999 iBfllleitflnle, llnd ill tile I1lltlS8 Ilf lleJlfeeellta
tive8 aBe lMllml!8f fer 8Y8ry 1,ggg i&QallitB8tB. The repreBefttfl
tieft ill 8eth eellsee slwl Ils apparti98ed elltilly thr8l1geelll
lee tlijferent scctienB af ~\e slate, iB flrap9Rieft te tl!e I'ailltia
lien lBeteef,

Article lV, Section 23. will read as follows:
Sec. 23. 1:1!s legielatl:H'c 811M1 J:l8~'e tll8 p9wer t9 flr9'/ide

lsy 'aw fel' 88 eellfB8Fati9f\ 9£ thl i9ft8llil8:Rts et' teill St8te,
8M al09 ftat.·e the fla ...,.., at tileif fif8t oeesieR after aaell C911
JRIIRltisB 'If the irHIBllitams 9f t&ill statll mads Ily tits all&e9fity
9f the UAit.a SlQtell, Ie ptBBlri81 lae b9l1MB sf e9Bgfll8si9BaI.
se8Rt8Fial 8:Rd rlpFlolRteHve distFiete, BBd t9 9flJlerti911 Mew
",e 8eAatefll 8:Rd npfB888tBtiV8Il _9Bg tlte oC'JefBI disHtlite
81eefE'iBg te tile flf8'1isieeB at selti9R 8119811 ef t&ie 8rtieJe:

The entire state shall be divided into as many separate con
gressional, senatorial and representative election districts '88
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there are congressmen. senators and representatives respec
tively. No representative district sball be divided in tbe forma
lion of a senate district. The congressional, senatorial and
representative dIstricts, respectively, shall be separately num
bered in a. regular series.

Congressional, senatorial and representative districts shall'
be composed of compact and contiguous territory nod be lIB

nearly equal in population as is practicable.

Unless absolutely necessary to meet the other standards set
forth in this section, no county, city, town, township or ward
shall be divided in forming a congressional, senatorial or rep
resentative district.

and Article IV. Section 24, will read as follows:
Sec, 24. The seRal8R1 sltall &lse Ile la90BR 9)' oiBgle die

.rieta ef G91WeBilRt 119QtfgQ8I1S tllFritel'}', at &hI samll ~I 1M'
Jll8fRIlIFe 9f thl llellR8 9f rlpHse8tati'llie 81'8 nlfllif8d 'a "8
IAe888, aBB ift tite e_8 _en QIld B9 FlIp'ISBBta'i", 'lIiBtriet
oh8:U III divided l& tee faf.lll8tieB 9f a 088ftte district Tlte
aeRate die'fiehl ShBH he BtHBllefed :ill' a Rlg.r sarillll. +lil
'eEAlS 9f 9l1iee at sMBters QIlS r8flf8S8fllQtt'leB 9IteII he tee
ORfRe llIi H9W preseriged 9)' 19'" \18tH ",8 8881r91 el8etieR ef
tlte )18M 988 the1l98:Rll eight BlIBdred Mul 9lP18J1t,. eisllt (18"8~.

at wl\iell time tIl8l'. sllaU 91 a8 eBtiife lIew eI811t:tell ef MI
SllA8t9fll aad fePRl8lAtati"IIB :A eprIlIA&atoP'lli elieGes at 8lMII
IlllI"9BI 'If at QIlY ellilltisa tIIereBiteFj satllll 8elll tIllit. ellilll
fer the 'lflB sf t'/;'9 ylaRlj Illeapt it 91 &9 fill a "WaRII)'; HlI
tile oaBa4efS e89S8R al OIiGa 81ellti9B 9)' diBtAlltS dll8ipMld Illl
edd fttHBlllf8 saall 89 ellt ef dille at the ellpiF6"eB at tile
81eelld )'IM, aBd ollBatefll 1I8eOlB ll)' distfiete desigsMld By
e'/eR Bll:IJlll.fs slltllli g9 9111 ef emile Bt the IIlflif8tteft sf tile
f9tti'tll yeMj aed tlIeMBi~8f seQatetll ell&ll: 118 1.II9seR fer feltf
yeal'S) ueept tIlB'. 8111l1l Ile liB eRtlF8 RIW 81ee~9R af aU tlte
Be1t8~9Fe at thl Illitisa 9f f8prelleelatives Relit slleSllillee- eMil
Be'll apfl9Ri9R1B88t pfe't'idBd fer ill &!He BRie'e. (8) In each
year following that in which the federal decennial census is
officially reported as required by federal law. or whenever a
Dew districting is required by court order, the districUng com
mission created under this section shall prescribe anew the
bounds of the congressional, senatorial. and representative dis
tricts in tbe state.

The commission shall also prescribe anew the bounds of
senatorial or representative districts whenever the number of
members who compose the senate or house has been altered
by law.

In performing these duties. the commission shall be guided
by the standards set forth in section 23 of this article and shall
assure all 1'e[80ns fair represent.ation,

(b) Not later than January 15 of the year following that
in which the federal decennIal census is officially reported 88
required by federal law, the governor shall request the persons
designated herein to appoint members of the districting com
mission, as hereinafter provided.



(c) (1) The districting commIssIon shall consist of 13
members and the concurrence of eight of its members shall be
required to adopt a final plan of districting.

The speaker and minority leader of the house of represen
tatives, or two representatives appointed by them, shall be
members. The majority and minority leaders of the senate,
or two senators appointed by them, shall be members.

The governor shall appoiIi't two me!11bers. Two members
shall be appointed by the state executive committee of each
political party, other than that to which the governor belongs,
whose candidate for governor received 20 or more percent of
the votes at the most recent gubernatorial election, or by any
successor authority to the state executive committee which is
charged by law with the administration of the party's affairs.

Within ten days after the governor has requested the appoint
ment of a districting. commission, the speaker and minority
leader of the house of representatives, the majority and minor
ity leaders of the senate, the governor and the state executive
committees of the political parties, or their successor author
ities, shall certify the members of the commission to the sec
retary of state1 and notify the secretary of state of any failure
to make an appointment.

Within three days after receiving notice that an appointing
authority has failed to appoint its quota of members, the sec
retary of state shall so inform the chief justice of the state
supreme court. Within ten days after such information has
been. received, a majority of the entire membership of the
supreme court shall appoint the necessary number of com
mission members and certify them to the secretary of state.

The commission members so certified shall meet within
seven days of their certification and within 17 days thereafter
shall elect, by unanimous vote, the number of members nec
essary to complete the commission and certify them to the
secretary of state, or notify the secretary of state of their
failure to do so. Within three days after receiving notice of
failure to complete the membership of the commission, the
secretary of state shall so inform the chief justice of the state
supreme court. Within 17 days after such information has
been received, a majority of the entire membership of the
supreme court shall appoint the members necessary to com
plete the commission and certify them to the secretary of state.

(2) No United States senator, member of the United States
house of representatives and no member of the state senate
or house, other than the speaker and minority leader of the
house, the majority and minority leaders of the senate, and
their appointees, if any, shall be eligible for membership on
the commission.

(3) In making their appointments, the state executive com
mittees, or their successor authorities, the eight original com
mission members and the state supreme court shall give due
consideration to the representation of the various geographical
areas of the state.

(4) Any vacancy on the commission shall be filled within
five days by the authority that made the original appointment.

(5) A majority of all the members of the commission shall
choose a chairman and a vice chairman and establish its rules
of procedure.

1See note on page 18 above.
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(6) Members of 'the commission shall hold office until the
new districting in which they participated becomes effective.
Except for the speaker and minority leader of the house of
representatives, the majority and minority leaders of the senate
and their designees, they shall not be eligible for election to
Congress or the state legislature until the general election fol
lowing the first one under the districting in which they par
ticipated.

(7) The secretary of state shall be secretary of the com
mission without vote and in that capacity shall furnish all
technical services requested by the commission. Commission
members shall receive compensation at a rate not less than
$35 per day plus expenses. The legislature shall appropriate
funds to enable the commission to perform its duties.

(d) (l) Not later than five months after the commission
has been finally constituted, or the population count for the
state and its political subdivisions as determined by the federal
decennial census is available, whichever is later in time, the
commission shall file its final districting plans and maps of the
districts with the secretary of state.

(2) Within ten days from the date of such filing, the secre
tary of state shall publish the final plans once in at least one
newspaper of general circulation in each congressional, sena
torial and representative district. The publication shall contain
maps showing all the new congressional, senatorial and repre
sentative districts in the state and a separate map showing the
districts in the principal area served by the newspaper in which
publication is made. The publication shall also state the popu
lation of the congressional, senatorial and representative dis
tricts having the smallest and largest population, respectively,
and the percentage variation of such districts from the average
population for congressional, senatorial and representative dis
tricts.

(3) The final plans shall have the force and effect of law
upon the date of such publications.

(4) The secretary of state shall keep a public record of all
the proceedings of the commission.

(e) Within 30 days after any redistricting plan adopted by
the commission is published by the secretary of state, any
qualified voter may petition the state supreme Court to review
the plan. The state supreme court shall have original jurisdic
ion to review such plan, exclusive of all other courts of this
state.

If a petition for review is filed, the state supreme court shall
determine whether such plan complies with the requirements
of this constitution and the United States constitution. If the
state supreme court determines that such plan complies with
constitutional requirements, it shall dismiss the petition within
45 days of the filing of the original petition. If the state su
preme court, or any United States court, finally determines
that such plan does not comply with constitutional require
ments, the state supreme court, within 45 days of the filing
of the original petition or 30 days of the decision of the United
States court, shall modify the plan so that it complies with
constitutional requirements and direct that the modified plan
be adopted by the commission.

(f) If the commission fails to adopt final plans to prescribe
anew the bounds of congressional, senatorial and representa
tive districts by the time specified herein, each member of the
commission, individually or jointly with other members, may



submit a proposed plan or plans to the state supreme court
within 30 days after the date for commission action has ex
pired. Withfu'90 days after such submission, the supreme court
shall select the plan which it finds most closely satisfies the
requirements of this constitution and, with such modifications
as it may deem necessary to completely satisfy these require
ments, shall direct that it be adopted by the commission and
published as provided herein.

If no commission member submits -a plan by the time speci·
fied, a majority of the entire membership of the supreme court
shall select a panel of three state court judges, ,other than
supreme court justices, to prescribe anew the bounds of con
gressional districts, or senatorial and representative districts,
or both. The panel shall do so within four months after the
date for the submission of individual member plans has ex
pired.

The districting prescribed by the panel shall be subject to
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review by the state supreme court and the federal courts in
the manner provided for review of a plan adopted by the dis
tricting commission.

(g) Each new distrieting made in accordance with the pro
visions of this article shall govern the next succeeding general
elections of congressmen, senators and representatives.

Sec. 2. The proposed amendment shall be submitted to the
people at the 1974 general election. The question proposed
shall be:

"Shall the Minnesota Constitution be amended to provide
for periodic redistricting of legislative and congressional
seats by a commission, to more exactly define legislative
terms and to permit the legislature to call itself into ses
sion?

yes .
No "



APPENDIX E~ TEXT OF THE AMENDMENT ALLOWING DETERMINATION OF STATE INCOME
TAX ON BASIS OF FEDERAL INCOME TAX

A bill for an act

proposing an amendment to the Minnesota Constitution, Article IX, Section 1; permitting as the basis for de
termiDing a state tax, either income or a tax on income as determined by federal law.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:
Section 1. The following amendment to Minnesota Consti

tution, Article IX, Section 1, is proposed to the people of the
state. The section, if the amendment is adopted, shall read as
follows:

Section 1. The power of taxation shall never be sur
rendered, suspended or contracted away, but a law may pro
spectively or otherwise adopt as the basis for determining a
Minnesota tax, either income or a tax on income as determined
by existing or subsequent laws of the United States. Taxes
shall be uniform upon the same class of subjects, and shall be
levied and collected for public purposes, but public burying
grounds, public school houses, public hospitals, academies,
colleges, universities, and all seminaries of learning, all
churches, church property and houses of worship, institutions
of purely public charity, and public property used exclusively
for any public purpose, shall be exempt from taxation except
as provided in this section, and there may be exempted from
taxation personal property not exceeding in value $200, for

each household, individual or head of a family, and household
goods and farm machinery, as the legislature may determine;
provided, that the legislature may authorize municipal cor
porations to levy and collect assessments for local improve
ments upon property benefited thereby without regard to a
cash valuation. The legislature may by law define or limit the
property exempt under this section, other than churches, houses
of worship, and property solely used for educational purposes
by academies, colleges, universities and seminaries of learning.

Sec. 2. The proposed amendment shall be submitted to the
people at the 1974 general election. The question proposed
shall be:

"Shall the Minnesota Constitution be amended to enable the
law to adopt the federal definition of income or a percentage
of the federal income tax as the basis for Minnesota taxa
tion?

yes .
No tt

APPENDIX F - TEXT OF AMENDMENT REPEALING SPECIAL TAX PROVISIONS FOR RAILROADS

A bill for an act

proposing an amendment to the Minnesota Constitution, repealing Article IV, Section 32(a); providing that
railroads may be taxed in the same manner as other enterprises.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:

Section 1. An amendment to the Minnesota Constitution
repealing Article IV, Section 32(a), is proposed to the people.
If the amendment is approved, Article IV, Section 32(a), shall
be repealed.

Sec. 2. The proposed amendment shall be submitted to the
voters at the general election fOJ: the year 1974. The question
proposed shall be:
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"Shall the Minnesota Constitution be amended to allow rail
roads to be taxed in the same way that other enterprises
are taxed?

yes .
No "
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APPENDIX G - TEXT OF THE GATEWAY AMENDMENT

AbW for an ad

proposing an amendment to the MJnnesoC8 CoMtitution, Article XIV; regulating the procedure for amending
the Constitution.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:
Section 1. The followmg - amendment to the Minnesota

Constitution, Article XIV, is proposed to the people. If the
amendment is adopted the article shall read as follows:

Article XIV

Section 1. Whenever a majority of~ each of the houses
of the legislature shall deem it necessary to alter or amend
this Constitution, they may propose such alterations or amend
ments, which proposed amendments shall be published with
the laws which have been passed at the same session, and said
amendments shall be submitted to the people for their ap
proval or rejection at any general election.,. am+. If proposed
by an affirmative vote of two-thirds of the members of each
of the houses of the legislature, the alteration or amendment
may be submitted to the people for their approval or rejection
at a special election called for such purpose not less than
30 nor more than 60 days after passage of the proposal unless
a general election shall be held within that period. If it shall
appear, in a manner to be provided by law, that iii R1aj9Aty
55 percent of all the electors voting upon the question at a
general or special election or a majority of all the electors
voting at -ee.i& a general election shall have voted for and
ratified such alterations or amendments, the same shall be
valid to all intents and purposes as a part of this Constitution.
If two or more alterations or amendments shall be submitted
at the same time, it shall be so regulated that the voters shall
vote for or against each separately~; f, '.' :-'::,

Sec. 2. Whenever tne~re8 a majority, of 'the members
eleetee te of each branch of the leg\slature shall' think it _
necessary locall a convention to revise this constitution, they
shall "recommend to the electors to vote at the next tieefteft
for memeen of tile le~islattH'e;. general election for or against
'a convention; Me if a ma;erity ef all tee eleete's vetifts at
saie eleetiell.. If proposed by an affirmative vote of two-thirds
of the members of each of the houses of the legislature, the
convention proposal may be submitted to the people for their
approval or rejection at a special election called for such
purpose not less than 30 nor more than 60 days after passage
of the proposal unless a general election shall be held within
that period. If it shall appear, in a manner to be provided by
law, that 55 percent of all the electors voting upon the question
at a general or special election or a majority of all the electors
voting at a general election shall have voted for aconvention,
the legislature shall, at their next session, provide by law for
calling the same. The convention shall consist of as many
members as the House of Representatives, who shall be chose!!.
in the same manner, and shall meet within three months after
their election for the purpose aforesaid. Section 9 of Article
IV of the Constitution shall not apply to election to the
convention. Any convention called to revise this constitution
shall submit any revision thereof by said convention to the
people of the State of Minnesota for their approval or re-
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jection by election on a date chosen by the convention not
less than 60 days nor more that 180 days after adjournment
of the convention; and, if it shall appear in the manner pro
vided by law that three-fifths of all the electors ,voting on
the question shall have voted for and ratified such revision,
the same shall constitute a _new Constitution of the State of
Minnesota. Without such submission and ratification, said re
vision shall be of no force or effect.

Sec. 3. ).y &9W:IBtisB ;al188 te F8vise (ltis eeft8tiHtH8B
8Aall submit Bay }i'1;~i9B tAlcesf 8Y said eeRvetttisB te lite
,es,lll sf tae State sf )'{iml:eseta fer tlteit Bf'l',e. aI er ,e
jutisB at tBe Belit !eBer~l elestieft eeltl ftet les8 tean 99 eays
aftllr tBll alls,tisB ef SHea rS'Iisiell., Me, if it seaR Bf'l'eaf ift
the BlaBBer ,rs'lilisil ey law taat three ~s ef all tile eleeters
"stiB! 9B tall itYSStiSR shall a&'le 'lstell fe' Mtl ,atiRee SHeft
nvisisB, tall salBe shall llSBStitiHe a Bew eSftlltihlssB sf tite
iMitl sf J:fiBResela", lo\tillteHt 8H8h: stthmissieJl M8 rMifieMt8B,
8Qiil re':isies 8aall 8e sf .Re ieEee Sf eifsets. Seea81l 9 ef.
flA'tielll PI sf tBe CsftlltiwtisB shaD BSt Bf'l'ty te eleetie" te
the eetiVeRtjell;

Sec. 3. Alterations or amendments to the structure of the
legislature may be proposed by a petition signed by a number
of electors in each congressional district equal to at least
eight percent of the total votes cast for candidates for governor
in the district in the preceding gubernatorial election. A peti
,tionshall contain the text of the proposed amendment and
'the date of the general election at which the proposed amend-
ment is to be submitted, shall have been signed by the peti
tioning electors not more than 24 months preceding that general
election and shall be filed with the secretary of state at least
six months before that general election. The procedure for
determining the validity and sufficiency of a petition shall be
provided by law. If the petition is valid and sufficient, the
proposed amendment shall be submitted to the electorS at
that general election and shall become effective if approved
by either 55 percent of those voting on the amendment or
a majority of those voting in the election.

Sec. 2. The proposed amendment shall be submitted to
the people at the 1974 general election. The question proposed
shall be:

"Shall the Minnesota Constitution be amended to provide
for the submission to the people of constitutional amendments
and of the question of calling a constitutional convention at
special elections and in certain instances, to alter the majority
required for submission and approval of the calling of a
constitutional convention, to alter the method of computing
an affirmative vote upon a proposed amendment or conven
tion, and to permit the submission of amendments to the
structure of the legislature by petition of the voters?

Yes .
No ....•..•••.• "
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COMIIIISSION CHANGES HI Cm~MITTEE RECOIJII"1ENDATIONS
-----------~._---,-----------

pp.19-20, Initiative: After submitting this report, and before
Commission discussion and vote, the Amendment Process
Committee modified its recommendation not to allow
initiative amendments. It proposed that, like Illinois,
Minnesota allow initiative amendments to the legislative
article. The Commission voted to allow such initiative,
but confined it to matters affecting "the structure of
the Legislature."

pp.20-24, Illultifarious_amen~iments: Of the "possible recommendations"
of the Amendment Process Committee on multifarious amend
ments, the Commission voted to leave unaltered the last
sentence of Section 1 of Article SlV, on the theory that
judicial deference to legislative jUdgment would allow
revision of an entire article. '

pp.24-29,

pp.31-32,

~1ajorit_y-_~ee~ed t..9~a_tif"y anend_~nts: The COr.1mission decided
on an alternative nethod of ratifyinc aoendments: either a
majority of all electors, as at present, or 55% of those
voting on the proposal.

Legislat~~. sUb~~~ion of question of calling a constitu-
ti tional convention: The Commission de-cided that a maj ori ty-------------11of both houses was sufficient to submit the question to the
voters, rejecting both the 2/3 majority presently called
for by the present Constitution anCJ the 3/5 majority recom
mended by the committee .

p. 32 . Vote of people on question of holdin~ a convention: The
Commission decided to-appiy -the-same maj ori ty for acceptance
of a convention call as for ratification of an amendment;
a majority of all electors or 55% of those voting on the
proposal.



REPORT OF, THE AMENDMENT PROCESS COMMlTTEE
, j

I. Introduction

The Amendment Process Committe~ has had two formal meetings,

one in April with our research assistant and one in late June,

at which time we decided upon the recommendations we now make

to the entire Commission.

Two public hearings were held by the Committee, the first

in May in Moorhead and the second in June at the State Capitol

in St. Paul. The names of individuals and organizations testi-

fying will be found at the end of this report. The substance of

their recommendations will be referred to at pertinent points

in this paper.

The Amendment Process Committee was given a double task.

Our first assignment was to decide whether constitutional change

would be better effected through a constitutional convention or

by seperate amendments to our present document. Our recommenda-

tion in this area must be regarded as provisional, since final

decision depends on the amount and immediacy of needed change

yet to be recommended by other committees of this Commission. The

findings herein presented are based on a preliminary expression

of opinion at the June Commission meeting, on the history of

constitutional change in Minnesota, on the te~timony of experts,
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and on the recent experience of other states which have under-

taken major overhaul of their constitutional machinery.

The second assignment of this subcommittee was to recommend

such changes in Article XIV as would facilitate constitutional

revision by either amendment or convention ..

In summary, our recommendations are as follGws: The

Minnesota Constitution should be changed by a comprehensive,
,7

phased plan of thorau~h revisio~~to be submitted to the voters

within the next few years. The first priority should be a

Gateway Amendment to ease the extr~mely difficult amending

process of Article XIV. Together with the changes recommended

by the Form and Structure Comm~tte~, Minnesota would then possess

the proper machinery with which to effect significant change of

an organized nature.

II. RECENT CONSTITUTIONAL CHANGE IN THE 50 STATES

In the last twenty years the United States could be described

as a huge experimental laboratory in state constitution-making.

Whether by constitutional convention or by amendment, almost

every state has been engaged in major constitutional overhaul.

In almost every instance the basic research for legislative

decision, for convention action, or for citizen acceptance has

been done by a constitutional study Gommission. The Minnesota

Constitutional Commission of 1948 showed other states how basic

a tool for constitutional reform such a group of interested

citizens and legislators could provide. Now, almost a quarter

of a century later, the present Commission has the benefit of
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valuable spade work done in our sister states with this same

tool.

Need for Reform

No constitution is better than the arrangement which it

makes for its own improvement. Even a document which, like

our federal constitution, is so basic and flexible as to be

"self-revising" by statutory change and legal interpretation,

must make provision for meeting extraordinary and unforeseen

needs.

State constitutions in the past have been anything but

"self-revising". There is sound reason, of course, for their

need of more extensive and more continual change. Since states

possess all those powers unassigned to the federal government,

they must put limits on these broad residual powers. Framers

of almost all state constitutions went much further than they

needed in this restricting function--hampering future generations

with such rigid, outdated provisions that our state charters

well deserve the description of "horse-and-buggy" vehicles unable

to keep pace with the times. It is small wonder that citizens

have looked beyond unresponsive state capitols to Washington for

help in solving their social and economic problems.

In the early 1950's President Eisenhower's Commission on

Intergovernmental Affairs found that to redress the imbalance in

state-federal relations, there was "a real and pressing need"

for states to improve their constitutions "to be sure they pro

vide for vigorous and responsible government, not forbid it."
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States went speedily to work, using constitutional con

ventions (so .ommon they became known as "con-eon's"), speeded-up

amendment projects, constitutional commissions, and Gateway

Amendments. Sometime in the two decades between 1950 and 1970,

45 of 50 states took official steps toward modernizing their

constitutions. This has been an accelerating process. In the

five years between 1966 and 1970 alone, 35 states took action

toward general constitutional revision, in addition to the usual

piecemeal amending process. Of the remaining 15 states, ten

had either held constitutional conventions or established consti

tutional commissions since 1950.

Thus, during these two decades, Minnesota was one of only

five states not "officially" engaged in constitutional moderni

zation. A look at our constitutional history provides an explana

tion.

III. CONSTITUTIONAL CHANGE IN MJ:l.lli.E~..Q1.A.

Minnesota is one of only twenty states to operate with

its original constitution and one of only eight which has never

held a constitutional convention.

There have, however, been joint citizen-legislative efforts

toward this goal of complete revision, there has been near-success,

and out of its ultimate failure has come an improved document.

The present Constitutional Study Commission clearly regards

itself, not as a pioneer, but as another milepost toward basic

constitutional reform.
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Early Efforts at a Convention

Only fourteen years after acceptance of the compromise

document which finally issued from the strife-torn convention(s)

of 1857, Governor Horace Austin called for a convention to rewrite

"this child of many fathers ..• this motley collection of incon

sistencies" .... this document "not adapted to the changed condi

tions of the people."

The legislature agreed with the Governor's view of needed

change. By 1894 it had submitted more than 60 amendments to the

people. By 1896 legislators seemed to say: Enough of piecemeal

amendments. They asked the people for approval of a constitu

tional convention call. More voters said "yes" than "no". But

non-voters were counted aa "no" voters and the constitutional

convention call was defeated.

A Revised Amending Process

Having been stymied in one attempt to hold down amendment

changes to the 1857 document, the legislators now went to the

other extreme of remedy. In the session following defeat of

the convention call, the legislature made the amendment process

less accessible--almost prohibitively so. To pass hereafter,

an amendment would need not only the "yes" votes of all those

marking their ballots, but the "yes" votes of all those going

to the polls, in that election.

The effect was dramatic. From 1858 to 1898 the voters

had accepted almost th~ee-fourths of the submitted changes (72.9%).

In the next half century, the acceptance rate dropped to less

than one-third (32.5%).
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A Convention .Is Recommended

In 1947, in proper commemoration of the 90th birthday of

our state's constitution, the legislature created the Minnesota

Constitutional Commission (MCG), composed of eight senators,

eight representatives, a member of the S~preme Court, a member

of the administrative branch, and three citizens. Their charge

was to study the constitution in "relation to political, economic

and social changes which have occurred and which may occur" and

to recommend to the next legislature "amendments, if any"

necessary to "meet present and probable governmental requirements.1I

The 1948 Report considerably exceeded the rather modest

expectations of the legislative mandate to recommend amendments,

"if any," necessary to meet changing times. It found that major

changes were needed in 34 sections, minor changes in another 78,

and that six new sections should be added.

In view of these extensive changes, the MCC recommended,

unanimously, that changes be made by a constitutional convention.

For several sessions, SUbmitting the question of calling a

constitutional convention to the voters was a hard-fought issue.

The chief factors in failure were the difficult requirement of

a two-thirds vote of each house of the legislature; the fact

that two of the senators to sign the MCC Report did an about

face and became adamant foes of the convention idea; and fear

among rural legislators that the convention would do something

about reapportionment, thus endangering their tight legislative

con~rol.

The Senate Judiciary Committee was the focus of opposition.

In 1949 the House came within eight votes of the necessary two-thirds;
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and in 1957 passed the convention call bill by more than two

thirds. In 1955 the House was, according to League of Women

Voters observers, all set for final passage of the bill when

the Senate committee met and killed the bill. In 1957, the

same committee tabled the bill by a nine to nine voteymaking

House passage academic.

To make the convention idea more palatable to the legis-

la ture , citizen groups \!JOrkedfor a so-called "safeguard" amend

~ent that would allow legislators to sit as delegates and require

a 60% majority fo~ adoption of a new document. The overwhelming

vote by which this amendment passed in 1954 (almost three to one)

was inter~reted as a mandate to the legislature by friends of

the convention idea; to legislative foes of the idea it was at

least a warning that citizens were not satisfied with their

present ~onstitution.

An Era of Amending Success

Pressured for constitutional reform, both from within and

from without, legislative leaders began to put into effect many

of the recommendations of the MCC, framing amendments that were

significant and far-reaching, some of them reshaping entire

articles or major portions thereof. By 1959 Professor G. Theo

dore IVIitau, in a "ten-year's perspective" view of the effect of

the r1CC (Minnesota LaYJ......RfLY.1ill1. 1l4: 461) found a sUbstantially

improved document. He pointed out the "profound debt of gratitude

for its professional and scholarly approach and for its lively

concern for the possible and the practical. Entire sentences in

sUbsequent amendments can be traced back to the language of the
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MCC report; the amendments themselve~ often serve as substan

tive implementation of the Commission's prescription."

Aroused citizen interest resulted in the passage of half

of these amendments--a marked improvement over the one-third

adoption rate which prevailed from 1898 to 1946. Persons and

groups which had favored the idea of improvement by convention

fell to with a will to achieve improvement by amendment. The

League of Women Voters, the political parties, bi-partisan

committees devoted money, time and p~blic relations skill in

the battle to overcome the obstacle of Minnesota's amending

majority.

The record of improved amendments--both as to content and as

to passage--continued through the 1960's. Of twelve amendments

submitted to the voters in that decade, nine were accepted (75%);

failing were the "best-man" amendment (twice) and a reapportion

ment amendment which would have been unconstitutional after the

Baker v. Carr decision of 1962.

Across the nation, amendments were being proposed and

accepted with an increasing tempo all during the 60's. Most

states have outstripped Minnesota in their drive toward consti

tutional improvement. In the bienni~m January 1968 to January 1970,

450 amendments were proposed in the 50 states; about 76% passed.

The average of nine per state f~r exceeds Minnesota's rate of

amendment &ubmission. Moreover, entire articles, packages of

articles, even whole new constitutions were being adopted in

many states.
IV. REVISION BY AMENDMENT OR A CONVENTION?

The fQregoin~ history of constitutional change in Minnesota

offers no compelling argument as to wbether future change should
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be continued by a series of amendments or be attempted all

at once in a citizen convention.

On one hand, Minnesota's Constitution has been enormously

improved by amendments of recent decades. On the other hand,

large numbers of controversial matters remained unresolved

twenty years after the legislature began a concentrated effort

at reform via amendment.

One argument which inclined members of this committee

toward a convention is this great backlog of needs and the time

demanded for resolution.

Another argument for a completely re~ritten document is

that it will, in all likelihood be briefer, more flexible, freer

of statutory detail, better written--in a ohrase, more organic-

than the result of patchwork, ~killed though it be.

The most compelling argument for a citizen convention to

produce a new document Is citizen education in the processes of

government. A convention is a dramatic and action-filled event.

The news media give wide and interest-fille~ qo~erage to matters

usually discussed in the comparatj.v~ isolation of a legislative

committee room. A convention interests, it informs, it involves.

It opens up decision-making at a time when citizens are feeling

removed from, even alienated by, government. It is the health

iest possible exercise for citizen development.

That is why deleEates and other citizens of states where

new constitutions have been defeated say: We would do it all

over again.

Arguments which finally decided the Amendment Process

Committee not to recommend a constitutional convention are as

follows:
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1. The preliminary vote of Commission members at the

June meeting indicated no strong sentiment for a constitutional

convention. Members of various study committees seemed to feel

that the chan$es they are likely to recommend are attainable by

the amendment pr0gess. (This reliance on amendments may, of

course, be shaken when the full sqope of suggested changes

becomes apparent to the Commission.)

2. Public testimony likewise revealed no sentiment for

a constitutional convention. At the present time, unlike the

early 50's, no influential citizens, "good government" groups,

or newspaper editors are pushing for a convention. To be success

ful, a convention effort requires the kind of citizen involvement

and concentration that is not now discernible.

3. Great constitutional difficulties lie in the way of a

convention in legislature submission of the convention call to

the voters, in voter approval of the call, and in voter ratifi

cation of the proposed constitution. Experience shows that

obtaining a two-thirds vote in both legislative bodies is almost

prohibitive in view of the special interests which have a stake

in the present constitution (including, perhaps, legislators,

themselves). Special interests have been responsible for defeat

of new constitutions in several states where the ratifying majority

is only 50%, not our difficult 60%.

4. Ree~ntexperience of other states with conventions is not

encouraging. The following tabulation shows results in the ten

states which have attempted to adopt new or substantially new

documents between 1966 and the present:
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Constttutions Approved

Hawaii
Illinois
Pennsylvania
Montana

Constitutions Rejected

Arkansas
Maryland
New Mexico
New York
North Dakota
Rhode Island

Only in New Mexico was the proposed constitution defeated by

a narrow margin. The other defeats could only be described

as"overwhelming".

It is important to note that five of the six defeated

documents were submitted as a single package. Only in North

Da~ota were there opportunities ~o choose alternatives (unicameral

vs. bicameral legislature; initiative; age of adulthood; lotteries).

The success stories followed a pick-and-choose script.

Hawaii submitted the new documen~ in 23 separate packages. Illinois

separated out four controversial proposals for a separate vote.

Pennsylvania, which held a convention only after voters had

accepted major revisions by amendment, divided the convention

decisions into eight separate proposals for yoter choice.

Thus we conclude that the res41t of constitutional conven

tion& 1s much more favorable than suggested by a mere listing

of acceptance and rejection.

5. A recent variation on constitutional change by separate

amendments seemed to-the Amendment Process Committee to offer

many of the advantages of both a revising convention and singly

submitted amendments.

This new method is orderly. It offers the possibility of

thorough~going revision within a reasonable time limit. It

engages citizen interest more than piecemeal amendments since

it offers a perspective view of a "new" governmental framework.
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were

It allows more leisurely and thoughtful legislative attention.

It keeps oppo~~tion to controversial matters from defeating

an entire document.

This new method is commonly described as "phased, com

prehe.nsive~ constitutional revision. Hereis how it has worked,

or is working, in other states:

A constitutional study commiss~on is universally used to

make recommendations to the legislature. In California, the

legislature submitted Phase I of ~ pre~planned revision in 1966.

This revised the general governmental structure--legislative,

executive, judicial--and passed. ·Phase II was presented in 1968;

includ~d in a single package were articles on education, local

government, land use and homestead ex~mption, the civil service,

and amendment and revision procedures. Voters evidently thought
, .
this a bit much for a single vote of acceptance as the package

was narrowly defeated. The same matters were resubmitted in four

amendments in the primary and general elections of 1970 and

accepted. The Constitutional study Commission has now

completed its work on Phase III and the legislature is to present

these matters at the general election of 1972.

The South Carolina Study Commission has now finished work

on its outdated constitution and recommended article-by-article

substitution of 17 articles over several years.- In preparation

for this procedure, the legislature submitted a Gateway Amendment,

approved by the voters, allowing a single vote on a whole article

and transfer of germane material from one article to another.

In Washington, _ study commission has recently recommended

eight revised articles, to be SUbmitted in a planned order over

the next few elections.
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In Indiana in 1970 voters approved three amendments

endorsed by a study commission as the first of a series.

In Nebraska which has sUbstantially revised its consti

tution in the last three general elections a study commission

recommended in 1970 a "unified" treatment of remaining changes.

In North Carolina, a study commission recommended exten

sive editorial changes and ten amendments. The editorial

revision and four of the amendments were passed in 1970; the

rest are scheduled for upcoming elections.

Professor Mitau (Contempora~y Approaches to State Consti

tutional Revision, p.53) cites the major reforms that were

achieved between 1966 and 1968 via the domprehensive, staged

procedure: California and Massachusetts in 1966; Wisconsin in

1967; Florida, Iowa, and Pennsylvania in 1968. The only failure

was in Idaho in 1966.

Another new method of speedier reform is submission by'

the legislature of a new document. In Florida, the voters

empowered the legislature to act as a revising convention;

three amendments, constituting a complete rewrite, were passed

by the voters in 1968. In Delaware, where citizens have never

had the power to vote on amendments, the legislature gave the

first of two necessary approvals to a commission-drafted docu

ment in 1970 (the second approval was declared unconstitutional

because of a technlcality). In 1970, Virginia voters approved

a new document, prepared by a study commission, then revised

and submitted by the legislature. O~egon voters, on the other

hand, rejected in the 1970 election a new constitution on which

a study commission had been working for a~most ten years and

the legislature refining for almost seven.
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This methQd of revision by the legislature merits discus-

sion by this Commission, but seemed to our Committee less suited

to execution by a part-time legislature, less in the tradition

of independence displayed by the Minnesota voter than a series

of amendments; it would necessitate, of course, a constitutional

amendment.

A plan of comprehensive, phased amendments 1s not to be

lightly recommended by this Commission nor to be taken as the

end of its task. Professor Mitau points out that success requires

thorough background studies, broad organizational backing, including

,both political parties and a range of economic interests; special

staff devoted to enlisting support for the amendments; as well as

extensive publicity efforts, including endorsement by the media

and prominent citi~ens, fact sheets, pUblicity releases, and all

the panoply of campaign devices, such as stickers and billboards,

that we associate with election of candidates.

In spite of the major educational effort required, and in

view of the possibility of complete, fairly rapid constitutional

improvement, the Amendment Process Committee recommends that the

Minnesota Constitutional Study Comm:i,ss:Lon recommend to the 1973

legislature comEre~ensive Gonstitutionalrevision through phased

amendments. As the first phase of revision we recommend that a new
T :

constitutional framew~_be created through adoption of a "gateway

amendment" and a non-substantive amendment which would more logi

cally organize ou~~~sent constitution and remove obsolete and

unnecessary provisions. This first phase would be considered by

the 1973 session of the legislature and voted on by the people
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at the 1974 general election.

We f~~!.. re;£~mend ~th.~t, the 1973_Legislature authorize

the cr~ation of an adequately staffed and financ~legislative-

citizen commission_whic~ wou~d ~ave as its primary responsibility

the in-depth study and recommendation of amendments ~_o_be cOJl

sidered in a second phase. This s~cond phase of the revision

would be considered in the 1975 lei$islative session and..,3t:H;m;ttted

1n the next election.

In subsequent years we reco~end that the Legislature and

voters have the benefit of background study and recommendations

afforded by a similar constitutional study commission, and that

the revision continue in a phased orderly manner.
i

v. A GATEWAY AMENDMENT FOR MINNESOTA
, j

Many states, facing up to the need for thorough-going

revision of old constitutions, nave encountered their first

opposition in the revising sections of these very documents.

As the first step to reform, they have had to amend the revising

article.

Illinois was the first to do so, in 1950. Between 1870, the

year in which the last of its three con~titutions was adopted,

and 1946, I1lin01s tried on five occasions to ease its extra-

ordinarily difficult amending process. All efforts failed,

owing to the high ratification majority which was one of its

targets. In 1950, legislators and interested citizens joined

in an all-out effort to pass what came to be known as The Gateway

Amendment, since it would open up pathways to badly needed change.
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Voters passed the amendment, three to one.

Since then, state after state has opened the way to con

stitutional reform by the kind of G~teway Amendment needed to

solve its particular problems. These amendments have usually

done one or more of the following: (1) eased the legislati¥e

procedure for putting an amendment on the ballot, either by

lowering the majority from 2/3 to 1/2 9~ by making passage in

one session sufficient; (2) allowed revision of an entire

article; (3) permitted submission of more than one article at

an election; (4) lowered the majority needed to ratify an amend

ment or a new constitution; or (5) permitted the legislature to

act as a convention.

The Amendment Process Committee ~s convinced that Article XIV

of the Minnesota Constitution will make it extremely difficult,

if not almost impossible, to effectuate the number of changes

this Commission will recommend to the 1973 legislature.

The member~ of this Committee agree with W. Brooke Graves,

who in his definitive State Constitutional Revision says:

"If a state constitution is to serve its proper purposes,

the door must be open to change by reasonable procedures.

Where the amending process is too difficult, such as the

requirement of an extraordin~~y popular vote, the document

tends to get out of date ... Ideally, the amending process

should be mOre difficult than the ordinary legislative

process, but not impossibl~ difficult." (emphasis ours)

The members of this Committee feel that Minnesota's amending

process is not a "reasonable procedure", indeed, that it is almost

"impossibly diff1cult". As the Appendix to this report will show,
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if our state had originally operated under the present amending

difficulty, change after change which has facilitated the oper-

ation of state and local government would have gone down to

defeat.

We therefore believe that Minnesota should join the many

states which have recently opened their constitutional doors

to thorough-going reform by passing, at the 1974 election,

our own version of a Gateway Amendment, the notable feature of

which will be to reduce the "requirement of an extraordinary

popular vote".

The many changes to be recommended by the various committees

of this Commission will be uniformly facilitated by concentrating

on the passage of such a Gateway Amendment in 1974.

We present below the various questions to be answered in

changing the provisions of Article XIV, in the order in which

we consigered them, and with the pertinent arguments and data

which helped us to our deciSions, in order that the Commission

may have full opportunity to question, modify, reject, or accept

our recommendations. Where the three members of this Committee

have had different opinions, we have so indicated.

VI. RECOMMENDED CHANGES IN ARTICLE. XIV, Section 1
(AMENDMENTS)

A. Submission by Legislature to Voters---_. ---_. - -- ------ ,

Comment: This is the one step of constitutional revision

at which Minnesota is more permissive than most

states. One authority points out that an extra

Ordinary legislative majority for submission

limits amendments to those with greatest support

but also weakens quality of amendments, because
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it becomes necessary to please so many legislators

with different viewpoints.

Present Provision: A majority of each house; passage in

only one session.

Other States: 17 other states require only a majority

vote of the legislature, but ten of these require

passage in more than one session, 18 states require

2/3, 9 states require 3/5. The other 6 states have

miscellaneous requirements, e.g., a majority in two

sessions or 2/3 in one session.

MCC: A 2/3 vote of each house.

Model Constitution: A majority of all members (not of both

houses) .

Testimony: A majority favored by the League of Women Voters.

2/3 favored by Representative Donald Fraser.

Althou~h Dr. Mitau did not address himself to. the

legislative majority in his testimony to the Commission,

his article in the fliQnesota Law Review favors a 2/3

vote of the legislature: "While obviously slowing

down the rate of submission, such a formula would

enhance sUbmitte~ amendments' chances with the voting

publ,:i.c."

Recommendation: The majority of the Committee feels a
-_._--_._~----~~--------

.£!~ority of the legislat~_.is sufficient. The

chairman feels 3/5 would be a help in selling an

easier amendment process to the voters and would

also, as Dr. Mitau argues, enhance chances of passing

future amendments.

\
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B. Submission of Amendments by ln~tiative

Comment: Proponents of initiated amendments argue that,

while not often used and very seldom successful,

citizens should have access at some point to

changing their basic charter of government (see

comment of Model Const~tution below).

Present Provisions: Minnesota, of course, makes no provi

sion for initiative either for statutes or amend

ments. In 1916, during the Progressive Reform era,

when initiative, referendum, and recall were being

widely advocated, an amendment allowing initiated

measures was voted on and defeated in Minnesota.

Other States: 14 other states provide for initiated amendments.

In addition, I~linois' new constitution provides

for the initiative on matters pertaining to the

legislative article, on the theory that the legis

lature is more likely to be unresponsive on questions

relating to its own composition and function.

MCC: No mention of the initiative.

Mode~ Constitution: Allows initiative both for statutory and

constitutional legislation. "Some way should be

provided by which the people may directly effect

constitutional change without depending on existing

gov~rnmental institutions. No extensive use is either

expected or hoped for ... The initiative is merely a

salutary counterweight to refusal by the legislature .• ~

to take popularly desired action."

Testimony: The Minnesota Civil Liberties Union strongly advo

cates inclusion of the initiat~ve for amendments.
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Recommendations: The Committee does not feel the initiative

would be worth the fight. It is almost uniformly

unsuccessful; ten initiated amendments voted on

between 1968 and 1970fall failed. To include this

alternative in a Gateway Amendment would increase

its cbntroversial aspects~ The method has often

been used in emotional, temporary high-pressure.

situations. One authority points out that the one-

man, one-vote decisions have taken care of the dangers

the initiative was intended to overcome.

C. Proper Content of an Amendment--"rJIultifarious!! Amendment Question

Other States: The experience of other states is obviously of

little use in this judicial question, but it is worth

noting that other states have encountered the same

problem, since several Gateway Amendments have specif

ically provided that an entire article may be amended

and submitted to the voters as a single question. (For

what it is worth, we add that 30 states prohibit

multifarious amendments. In addition, two states limit

the number of articles that can be amended at one

election. )

MCC: This body recommended liberalizing the restriction on

multifarious amendments by the followihg wording:

!!No proposal for the amendment or alteration of

this constitution which is submitted to the voters

shall embrace more than one general subject and the

voters shall vote sep~rately for or against each

proposal submitted.!!
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Legislative History: An amendment deleting this entire

sentence, thereby allowing the legislature complete

discretion in framing amendments, was rejected by

the voters in 1948, receiving only 25% of favorable

votes.

Model Constitution: No limits are put on legislative dis

cretion in framing amendments.

Judicial Interpretation: The courts have made several rulings

on multifarious amendments, but have never been asked

to rule on whether revision of an entire article is

constitutional.

Whether or not an amendment is multifarious is a

question for judicial interpretation, said the

Supreme Court in Winget v. Holm, 187 Minn.78 (1932).

The court has the power to direct the Secretary of

State to refrain from preparing and distributing

ballots containing several constitutional amendments

to be voted on together.

The court has, on more than one occasion, proved

very liberal in allowing multiple changes within

one amendment: taxation of national banks and on

income tax (Winget v. Holm); extending the legis

lative session and allowing legislators to run for

other offices (Fugina v. Donovan 259 Minn.35 (1960);

lowering the voting age and setting the age for

holding office (Opatz v. St.Cloud, Minn.Mar.18,1972).
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The court has said that the purpose of the pro

vision of Article XIV preventing multifarious amend

ments is to prevent deceit of the pUblic, to allow

freedom of choice, and to prevent "logrolling".(Fugina)

An amendment will not be found unconstitutional

simply ~ecause its provisions might have been sub

mitted separately. (Winget)

However, the changes must be rationally related

in purpose, plan or sUbject. (Fugina)

If the changes made by an amendment are

relatively equal in ~mportance the court will

scrutinize them more c~osely than if relatively

unequal in importance. (~ugina)

The courts "owe great deference to the judgment of

the legislature as to matters within its purview."

(Fugina) Again, "If we can reasonably sustain 'what

the legislature intended to do, it sho;l:J.ld be done. 1I

(Opatz)

Nevertheless, in Fugina the court warned that "the

logical relationship between the propositions is

somewhat remote, and perhaps as remote as is possible."

The court went on to say that its approval of an

amendment lengthening the session and allowing legis

lators to run for other offices "does not necessarily

imply that it would be proper to present as a single

proposed amendment a provision for extending the term

of the legislature and a provision establishing the

basis of representation. We intimate no opinion as
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to whether or not these propositions might properly

be joined, but use this merely as an illustration

of propositions whose significance might require

separate submission to the voters even though the

present proposal is held proper."

Possible Recommendations: If the Commission pursues the path

of phased, comprehensive revision, we will undoubtedly

need to amend an entire article at one time. The

question of multifarious amendments is therefore

highly crucial to the entire Commission; and this

Committee urges that the fullest possible attention

of the fine legal minds on this Commission be directed

to this question.

One approach is to leave unaltered the language

of the last sentence of Section 1, Article XIV.

This might be termed the bold, but expedient 'approach.

We are daring more; but if we succeed, we would avoid

the danger of losing a constitutional amendment to

other parts of the article by including a contro

versial change in this sentence.

The Committee inclines to this approach. We count

on judicial deference to legislative (and Commission)

judgment. Perhaps no one would challenge the attempt,
to amend an entire article; if not, a second attempt

might be even more acceptable to the court. If, on

the other hand, a challenge was presented, and the

court acceded to the cnallenge, a special session of

the legislature might be aalled to rearrange the

amendments. To expedite such a solution, an early
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test case might be arranged. (If the flexible

session amendment passes, the amendment could be

passed in the first y~ar so that the court case

would be decided by the second yea~ giving a guide

to the kind of amendments the legislature might

propose.

A second approach would oe to delete the sentence

on multifarious amendments. This might prove as

unappealing to the voters as it did in 1948, and would

lose the other improvements we make in the article. On

the other hand, an educational campaign might convince

the voter that to proceed with constitutional improve-
(

ment, this deletion is needed.

Or we might go the route Of the MCC, eeing even

more specific by adding the word "article" to their

suggestion: "No proposal foI' the amendment or

alteration of this constitution which is submitted

to the voters shall embrace more than one article or

general subject and the voters shall vote separately

for or against each proposal submitted."

D. Majority Required to Ratify an Am~ndment

Comment: The chief roadblock to expeditious revision by amend-

ment is that provision of Article XIV which requires

the approval of a majority of everyone who votes in

t.he election.

Present Provision:· .. "said amendments shall be submitted to

the people for their approval or rejection at any

general election and if it shall appear, in a manner
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to be provided by law, that a majority of all the

electors voting at said election shall have voted

for and ratified such alterations or amendments, the

same shall be val~d to all intents and purposes as

a part of this constitution."

Constitution~l History: The history of this provision is

involved and inte~esting. Originally, both the

Republican and Demoqratic constitutional conventions

had included an extremely difficult amending process.

In the final conference committee which evolved one

constitution out of the two party documents, the

amending provision became involved with what historians

regarp as the central theme of the conventions--

Negro suffrage. The Republicans, who favored such

suffr~ge, knew it was too explosive to be guaranteed

in the constitution, and wanted it to be SUbmitted

as a s~Parate proposal along with the constitution

at the ~atificat1on election. The-Democrats refused.

RepUblicans then proposed that the difficult amending

process be eased on this one question, allowing Negro

suffrage to be approved by a majority who voted on

the issue, not in the election. Inexplicably, the

Democrats countered with the proposal that this change

apply to all amendments. And so it was decided. (An

interesting footnote: The one word of commendation

of the compromise constitution that was uttered in

the Republican debate WaS: "It can be easily changed.")

This easier amending majority remained in the consti

tution until 1898. In those forty years, 66 amendments
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were proposed and 48 passed. According to a League

of Women Voter's publication: "Why Minnesota adopted

the more difficult provision in 1898 has not been fully

explained, although there is conjecture that important

interests and large businesses favored the change for

special reasons." *

rronically, the amendment of 1898 providing the more

difficult ratifying majo~ity would not have passed

under its own provisions, since it did not receive a

majority of the votes cast at the election(less than 28%)

Other states: Minnesota is one of only four states which now

require that amendments receive approval from everyone

voting at the election. (One of the four makes the

provision a little easier by providing that the

majority be, not of all electors, but of those voting

for Governor.)

"

"
"
"

states
"

Majority voting on proposal ••••.. 42
Majority voting in election 4
No voter approva~...••...•....... 1
2/3 voting on proposal ...•...••.. 1
3/5 voting on proposal .•• ~ .... ..• 1
Either 3/5 voting on proposal or

a majority of electors*~.••.•.•. 1

**Experience in Illinois shows that 3/5 is somewhat
easier to achieve than a majority of electors, but
by no means dramatically so.

MCC: Majority of those voting on the proposal. "This change

would restore a provision of the original constitution,

and it takes account of the fact that, on the average,

one~third of the voters at a general election fail to

vote on constitutional amendments, thus in effect

defeating such amendments by inaction."

*Professor William Anderson in his Histor~ of the Constitution of
Minnesota says that because of the belie that the liquor interests

favored the change in order to p~event adoption of a prohibition
amendment t~is became known as "the brewers' amendment."
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Model Constitution: A majority of those voting on the question.

Testimony: Of the nine persons or organizations testifying

berore the Commission, in person or by letter, all

favored a change from the present majority required

to pass a constitutional amendment (two of these in

answer to a question). A simple majority of those

voting on the proposal was suggested by the League

of Women Voters, Secretary of State Arlen Erdahl,

Congressman Bill Frenzel, and Congressman Don Fraser;

55% was suggested by former Representative Jack Morris;

the others, Professor Frank Sorauf, Dr. Mitau, the

MCLU, and the St. Paul Chamber of Commerce made no

recommendation as to amount of the majority.

Arguments for Retaining Present Provision: Some authorities

say "a constitution ought not to be too easy to amend."

A difficult provision for amending demands a great

deal of voter awareness and keeps a minority from

changing the constitution. We know that at least one

member of this Commission feels a constitution ought

to be difficult to amend. At least one member, and

perhaps others, feel that we have been doing very

well in passing amendm~nts since 1948 and there is

no reason to change.

Arguments for Changing the Present Provision: (For the most

part, these are taken from the testimony of those

appearing before the Commission.)

1. An enormous amount of effort is expended by ad

hoc committees set up to pass amendments and by

such organizations as the League of Women Voters,
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which speaks of the great amount of time and

energy (and money, we know) needed to capture the

attention of every voter with amendment information.

The League says it is necessary to spend as much

time explaining the process, and the necessity for

voting, as in explaining the amendment.

2. The present provision gives undue weight to the

non-participating voter. To count all non-votes as

no votes is unrealistic. Many who fail to vote would

favor the amendment if they understood it. Comparison

of precincts with voting machines and precincts voting

by paper ballot proves that many voters simply fail to

find the amendments on voting machines.

3. The difficult majority now used makes legislators

wary of putting on the ballot as many amendments as

they know the constitution needs. They fear jeopardi

zing a favored amendment by more controversial ones.

4. The difficult ratifying vote wastes time and

money. Since 1920 alone, 10 amendments which were

rejected when first submitted were finally adopted

but only after being resubmitted, some as many as

four and five times. Minnesota had to vote 30 times

to finally adopt these 10 amendment~which were

generally quite non-controversial.

5. The present majority is undemocratic. A minority

can thwart the will of the majority. A citizen's vote

is diluted in the same way as it is under an unfair

reapportionment. It does not seem fair or sensible
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that 13 amendments which have received from 75%

to 85% "yes" votes should not have been adopted.

6. State constitutions, which are more detailed and

contain more statutory material than the federal

constitution, need flexible, not rigid, amending

procedures. States recently revising their consti-

tutions have recognized this; and made it easier by

many different provisions, for citizens to change

their basic charters.

Recommendations: The Amendment Process Committee is unanimous

in agreeing that the present amending majority is

unfair, unworkable, and will impede implementation of

the work of this Commission. Two of the members felt

that voters should be able to change their basic.. ,

document by a simQle, majority of those voting on the

question. One member felt that to require 55% would

be fair enough) would guard against passage of an

ill-advised amendment by an energetic minority, and

would he~~ sell an amended Article XIV to the voters.

E. Submission of Amendments at a Special Election

Comment: It is generally b~lieved that submission of amend-

ments at a special election would make them easier

to pass. There may also be times (as with the debt

limit that held up the building program a few years

ago) when an amendment needs action more quickly

than at the next general election.
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Present Provision: Not allowed under the present constitution.

(This has never been the sUbject of a court case, but

an attorney general's opinion agrees "no".)

Other States: 25 states allow for special elections on amend

ments although how many amendments are so submitted

is impossible to say. Some states present amendments

at primary as well as general elections. In 1966

Louisiana and West Virginia voters turned down amend

ments providing special elections for amendments;

Nebraska adopted such a change in 1968.

MCC: Added a provision for special elections on amendments,

provising that such election not be called at the

same time or within thirty days of a general election.

Model Constitution: Specifies either a general or special

election, neither of which may be held less than two

months after legislative adoption of the amendment.

Recommendation: The Amendment Process Committee believes that

because time may be of the essence in some cases, the

Legislature should be able to provide for a special

election by a two-thirds vote. In so doing, we are

not encouraging the placement of amendments on special

elections ... only providing for the contingency in which

a time factor might be critical in revising a consti

tutional provision.
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VII.RECOMMENDED CHANGES IN ARTICLE XIV, Sections 2 and 3
(CONSTITUTIONAL CONVENTION)

If the Commission decides that the Constitution should be

revised by amendments, then the question arises: Shall we also

advise changes in the provisions on a constitutional convention,

such as we would recommend if we were to propose revision by

a

The following comparison of our provisions for a convention

reveal that while we are more flexible in this revising procedur~

than in the approval of amendments, Minnesota still makes it very

difficult to call a convention to ratify it. In general, members

of the Amendment Process Committee feel that it should be somewhat

more difficult to adopt a new constitution than to accept an

amendment.

A. SUbmitting the Question of Calling a Convention to the Voters

Present Provision: 2/3 of the members of each house.

Other States: Majority of each house .•.. 26 states
2/3 of each house ......•.. 20 "
3/5 of each house......... 2 II

Petition by people 1 "
Automatic each 10 yrs 1 "

If not otherwise submitted by the legislators,
periodic submission to the voters every ten or
twenty years is provided in 11 of the above states)

MCC: Mandatory submission every 20 years or at any time by

a 2/3 vote of each house.

Model Constitution: Majority of all members (not of each

house). If not otherwise submitted, question must

appea~ on ballot every 15 years.

Recommendation: A 3/5 vote of each house, no periodic

submission, though it may be deemed undemocratic to
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recommend against both initiated amendments and

mandatory submission of the convention question.

B. Vote by People on Question of Holding a Convention

Present Provision: Majority of all those voting in the

election, as for amendments.

Other States: Majority voting on proposal .... 34

Majority voting in election •... 12
No vote provided ......... ....•. 3
Majority voting in election or

3/5 voting on proposal 1

MCC: Majority voting on the proposal

states
states
"
"

Model Constitution: Majority voting on the proposal.

Recommendation: A 3/5 majority of those voting on the

proposal. We also !ecommend that a special election

may be provided for this purpose if approved by 2/3
pn •

of the legislature (as is recommended for amendments).

C. Ratification of the New Constitution

Present Provision: 3/5 of those voting on the proposal

(changed in 1954 from a majority of those voting

in the election).

Other States: Majority voting on proposal ••.• 26 states
Majority voting in election .•.• 9 "
No provision(although legislature

uniformly provides) •.... .•..• 13 "
3/5 voting on proposal .•....... 1"
Majority of electors or 3/5

on proposal.................. 1"

MCC: Majority voting on proposal

Model Constitution: Majority voting on proposal. (Also

specifically provides that document may be sUbmitted

as a whole or in parts or with alternatives.)
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Recommendation: 3/5 of those voting on the proposed consti

tution. Wen~ re<;,ommend that the proposal be

submitted in a soecial election to be held not less
.4,

than 60 days or more_tha~ six months after the

adjournment of the convention, as determined by the

convention itself. This is the recommendation of

the MCC, the ~odel Constitution, and of many states.

VIII SUMMARY OF RECOMMENDATIONS:
j i

In summary, the recommendations of the Amendment Process

Committee are as follows:

The Committee recommends that the constitutional revision

recommendad by the Constitutional Study Commission be implemented

through a series of Phased amendments. As the first phase of the

revision, the Committee recommends that a -new constitutional frame-

work be created through acloption of a "gateway amendment" and a

non-substantive amendment which would more logically organize our

present Constitution and remove obsolete and unnecessary provi-

sions. The Committee recommends that this first phase be con-

sidered by the 1973 session of the legislature and submitted to

the people for a vote at the 1974 general election.

The Committee further recommends that the 1973 legislature

authorize the creation of an adequately staffed and financed

legislative-citizen commission which would have as its primary

responsibility an in-depth study and recommendation of amendments

to be considered in a second phase. This second phase of the

revision would be considered in the 1975 legislative session and

submitted to the voters at the next election.
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In sUbsequent revision of the constitution, the Committee

recommends that the legislature and the voters continue to have

the benefit of background study and recommendations of a similar

constitutional study commission and that the revision continue

in a phased, orderly manner.

In drafting the above-mentioned "gatel'lay amendment":

The Committee recommends retention of the present provision

in Article XIV, Section 1 requiring a simple majority of the

le~islature to submit a proposed constitutional amendment to

the voters.

The Committee recommends 3.r;ainst inclusion of a provision

allowing the submission of amendments through the initiative.

The Committee recommends no change in the provision in

Article XIV, Section 1, which requires that amendments be sub

mitted separately to the voters.

The Commitiee recommends that the present requirement in

Article XIV, Section 1 that a proposed amendment must be approved

by a majority of those voting in the election be reduced to a

majority of those voting on the question.

The Committee recommends an addition to Article XIV, Sec

tion 1, to provide that amendments be allowed consideration at

a special election if approved by a two-thirds majority of the

Legislature.

The Committee recommends that the legislative requirement

for submission of a constitutional convention in Article XIV,

Section 2, be reduced from a two-thirds majority of both houses

to a three-fifths majority of both houses.



The Committee recommends an amendment to Article XIV, Sec

tion 2, to change the popular majority required to approve a

constitutional convention call from a majority voting in the

election to three-fifths of those voting on the question.

The Committee recommends against mandatory periodic

submission of the question of calling a constitutional convention.

The Committee recommends a change in Article XIV, Section 3,

to provide that a special election may be held to consider a

proposed constitution not less than 60 nor more than 180 days

following the convention's adjournment.
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DRAFT LANGUAGE FOR "GATEWAY AMF.NDMENT"

A bill for an act

Proposin~ 8n qm~ndmpnt to the Minnesota
Constitlltion, Arti~'.e XTV: r~2:ulR.tine: the
procedur.e f'()~ ~m8nnin::, the Constitution.

BE IT ENACTED BY THE T,EGISLATURE OF rrHE SrrATE OF' MTNNES0TA:

Secti.on 1. The following amendment to the Minneflota

Constitution, Article XIV is proposed to the people. If the

amendment ifl adopted thi"! Arti.~18 shall re8.d 8.S follows:

AR'Tl:r.CLE XIV

Constitutiona~ Revision

Constitutional Amendmernts'! Section 1. , Whenever a majority

of .e~ft each of the house~ ,.,f the legislatqre shall deem it
i
, necess8ry to alter or "'1l11end th;.,:; Constit1Jtion, they may propose

such altera+;ions or am p '1<1ments, which proposed amendments shall

bp publi.shed with the ' a1 '!S whi.~h ha1rp biC'pn r"lssed at th~ same

session, and said amendments sha.ll be SUbmitted to the people for

their approval or rejection at 8ny general election;-a~a. If

proposed by an affirmat1.ye vote. of ,two-thirds of the members of

each of the house~ of tlte 1.f'o;3.s1.8h1Y.'p., the a.1 tera.tion or amendment

may be SUbmitted to the people f()r their approva.l or rejection at

a s"Oecial election called for s1Jch rm.rpose not less that '30 nor

more than 60 days after n::tssa·ge of the proposa1h llnless a general

election shall be held within that period. If it shall appear,

in a manner to be provided by law, that a majority of all the

electors voting upon the question at ~~~~ any election shall have

voted for and r8.tified Fluch a.ltprations or amendments, the

same shall be valid to all intents and purposes
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as Ft part of this Constitution. If two or more alt~"Y'~.ti()n8 or

amf'ndments shall be submitted at: the 88ml?' timp, i.t 8ha.ll h~ so

regulated that the voters '11'1811 ,rote f'0"':' or agatnst eaoh separately.

Constttutional Convpn+ion~. 88(', 2. WhenevAr l!;w~-;(;""~¥.'€i~

th:r.AA-fifth§. of thA m0rr.h0r~ plJpC'ten to e8.nh ~-.:a~~~~ house of the

legislature shall think it !'11'"lC8SSqry to ~al.l 8 convention to

r~v:i.sE' thi.s Gonsti.tn+i.on, +h~~r ~h8.11. ~pnOmTl1Ann to thp electors

to votp at the nflx+' e+·~~~~~-~~~-~·~~e~~-~~-~~~-~e~~~~~~~~e;

.o-enera1 pleetion for. 01" 8gFd nst ? convpnti.ont.:... If propos"ed by an

;';!f'fi.~8..tive vote. of two-th.i rn.s I)f the members of pp.ch house of the

legislature, the nuestion of nRllinv a convention to revise this

Gon~titution may be suhm5.tted to thA people for their a.pproval

or 1"8 jection at a sn8cl3.1 pIpct;, on ca'3 E'rl f0r such purpose not

less than 30 nor more than e)n nAVS aft8r naS~8,{"e of the proposal

unless a e:ene:r.al election shp11 hp held within t.ha.t period, ~J'ui

If a three-fifths majo:r.~ty of a1.1 the ele~ta:r.~ voting upon the

!lltestion at eai-~ .&:!X election ~hqll have voted for a. convention,

the legislature shall! ~t +hei,"Y' next ~f"R~ion, provi.de by law for

calling the same. Thl':l "onvent-;0Y1 shall consist of as many members

as the House of Repre~E'ntative~, who shall be chosen in the same

manner, and shall meet within three monthR after their election

for the purpose aforesaid. §ftction 9 of ~~ticle IV of the Constity~

tion shall not apply to election to the convention, Any convention

called to revise this constit1.1t1.on shall f:uhmi t. any revision thereof

by said convention to the people of the State of Minnesota for their

approval or rejecti0n at +~~-ft~~~-~~~e~~~ a special election held

not less than 99-~a~@l-R'f:~~~-J!!!~e-a&.e~~~~~-e:fi:-~~eJot-!!Ie¥!:e~eJ'll;60 days

nor. more than 180 days 8.fter 8d,journ:ment. of the conventi.on. and, if
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it shall appear in the manner nrovi 0.('d by l~~ that "tpree-fifths

of all the electors voti.ng on +.he g1l.er;tion shall have voted for

.;.:md ratified such revhdon, the ~ame sh'l.ll. constitnte a new

consti tution of th e S"t.~8 nf .lVI~.nnps!lt8.:_._~.i_+~h.()ut such submission.

F.l.nd ratification. Q8irl"'evisi,on qh8.11 bp of' rro force or effect.

£~~~+~~~~~-"~-~e~p~~-~~-~e~~~~~-e~~~"+~~+'~~~-~~~~~~~-~~

ee~¥el't"'~el"';---9~e,:",-~;---h-"":;'--"~l'ive~~'t"" I"l.-~ ~l3:-~e~ .~""" -~f!'!"~t"lta.-th ~~

ef':'ll'i ~'" ;;,"1,\ *':i:e",- "'~!"t.}~ - ~11hm i "= -",lAy -1:'"ev~~~"" ~-+'""e~e,,;ji:- ~y-\"!,.,.~~ -ee~¥ell\~ ~el'l

+'t"-+,!'te -!"ee!'+'" -ef·- ii""'" -~+. '" '4:! ~ -"f-l\/!+..,l't~ ~e~ "'- !=~1'0-+ifte +.~- "~l'~e¥a~ -ep

~e~ee~~e.,",'-!"t'!;-~~e-",e~l!-~"'t-"'l'"",+-",+,,!,~>l;~FH9-1'te:r.4-~/llI"-+e~~-'flJetM-9Q-~1"I:~~

~1f':'+!e~-"'Jorte -,.,~~!'+; ~.~" -e1f':- ..lo4el't -~"w~!Il ~el"! T- ...!"tl't,-+~ -"""-f'l1't8)~~-"!l~efl".~- ~",-*,Jot ~

M~I"!",ep-~pe.~~e~-~y-+~w-~1't~~-.~~",,,,-~+~*~~-~~-~~+-~~e-e~eete~~-¥~t~R~

~~-~~~-~Me~~~6~-~~~~-~~ve-v~~"'4-~e~-~~4-~~*~~~@4-A~e~-~e¥~B~eAT-~~~

~~l¥!e-!'!~a;~-~6J'l~;'.§:~~~!"\'-~-~ew-~~",,,,,l(;oi:o*1:t;ij·~8~-e;f:-(:f~e~£=8a;ije-et:-M~ftAeBelfff'-.

Wio~},elt~-~~""~-~l".,.",;'~!'!~e ... -"t.,,",~-~R"""'1f':"'~"t*~~IA7"-~~~~-!tev~B~eR-e~!!~~-ee

~f-",~-f~~e~-er-e~~ee~r--Q~e~~e~-~-~f-Apt~ei~-~¥-e~-=8~e-ge~e.~=8~=8~e~

!'!fta~~-~6~-a~~~~-~e-~~e~~~e~-+.~-~~a,-eefi¥e~~~e~;-

Section 2:. The pY'("\}I0r:<e r1 ':""-0r>nrlrn~nt sh8'J. he ~uhmi.ttp.d to the

people at the 1974 gene-r:-81 <:>lp~tion.. The q1.l.efltion to h"3 ~'.lbmitted

t.o the people is:

"Shall the Minneso+:q Cons t i.htt5.ol1. he 8JTl8nded to provide

f6rfuhe sUbmi.ss:i 1'>'>. of c()n,.,.-I~:itll+'iol1::>l ~,mendrrlents and the

que~tion of ca.11 i "'Z 8 !"'on~titlltioY'8.l convention to the

J people at spe6i~:1.1. elec+'io"'''1 i I" ~prt.airr i!'1.stances, to a.lter

the mRjorit~l require rl for ~ubmi.s"1i.on and. approval of the

calling of a ~on~t5_tntjon"'J. convpntion, to alter the method

of computing ~.n 8ffi_rmpi:;i.'r/? Vf)t.(~ llnon 9. proposed amendment
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or conve.ntion, 8.nd tn :r:r()v~.n.e fnr th 8 submission of a new

const:t tntion to th 8 VOt.P'Y'P f'n'1'" th"" ;.'1'" approv8.l or 1'e ject5..on

at a Rpeci81. elect1.on tn h880t by the f'lonRtitutionaJ. con

vention?

Ye~

]\In
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APPENDIX: Pertinent Facts on Amendments Submitted
to the Minnesota Constitution

Under the amend~ng majority of our original Constitution,
prevailing from 1857 through the election of 1898 and
requiring only a majority of those voting on the proposal,
66 amendments were submitted. Of these, 48 (73%) passed.
Had the present majority of all electors been required to
pass an amendment during those years, 29 of the 48 successful
amendments would have failed.

Between 1900, when the more difficult amending process went
into effect, and 1972, 118 amen~ments were submitted. Of
these, 69 were rejected. Of the 69 rejected amendments,
60 would have passed under the terms of our original amending
provision.

Twenty amendments which are now part of our Constitution had
to be submitted and resubmitted before acceptance, thus
requiring lost time for needed reforms, wasted political
energy, and the expense of ballot submission. Ten amendments
were submitted two times before final acceptance; five amend
ments three times; three amendments four times; two amendments
five times ..

From 1857 through 1972, 13 amendments have received more
than 50% yes votes, but less than 55%. (This is 11% of
submitted amendments.)

. A list of the 188 amendments submitted to the Constitution
has been compiled by Senate Intern Christine Bennett and can
be consulted in the Judiciary Committee Office. The table gives:

the year of submission;
content of amendment;
adoption or rejection;
yes and no votes;
total vote at election;
yes vote as a percentage of total votes cast at election;
yes vote as percentage of total vote on amendment
percentage of fall-off.
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COMMISSION ACTION ON ~LECTIVE FRANCHISE PROPOSALS

P. 5, Par.2 - The Commission voted not to allow those who

will be 18 by th~ time of the general election to vote in the

primary if not 18 by that tlme.

P. 6, Section 2, relating to loss of residency, was not

accepted by the Commission.

COMMISSION ACTION ON THE BILL OF RIGHTS PROPOSALS

P. 15 The section on Inviolability of the Body was rejected

by the Commission.

P. 14-18 Because of considerable objection to the wording of

the Committee's origlnal proposals when they were initially

presented to the full Commission, the Bill of Rights Committee

decided to withdraw the recommended sections on the Mentally

Disabled, Equality of Rights, and the Right to Know.

In general, the objections opposed singling out specific

groups for inclusion in the Bill of Rights or adding what might

be considered legislative matter to the Constitution.

The Committee therefore introduced a proposed equal protection

and due process section to replace the withdrawn sections, the

wording of which is almost identical to that of the fourteenth

amendment of the U.S. Constitution:

No person shall be deprived of life, liberty or property
without due process of law nor be denied the equal protec
tion of the laws. The Legislature shall have power to
enforce, by appropriate legislation, the provisions of
this section.

It was hoped that this section might be used to protect the rights

enunciated in the withdrawn proposals without encountering the

same objections or drafting problems. The Commission adopted the

equal protection and due process section unanimously, together with



two resolutions prepared by the Committee in the interests of

furthering the objectives outlined in its report:

The Legislat~re should implement the above section by pro
viding legislation to protect groups which have suffered
inequities and discrimination, and in particular to assure
due process rights to the mentally ill or mentally retarded,
and provide protection for all persons regardless of race,
religion, sex, national or social origin, physical handicap,
or mental illness or mental retardation.

The Legislature should implement the above section by pro
viding legislation designed to protect the individual's
right of access to informatiort collected and preserved
relative to him.

P. 20 Although the Committee believed that the sections on
treason and lands declared allodial were obsolete, some questions

were raised by the Revisor of Statutes office just before the

Commission hearing. Since there was not time to consider the

ramifications of these comments, the Committee withdrew its

recommendation for the deletion of these sections.



I. INTRODUCTION

The Bill of Rights Committee of the Minnesota Constitutional

Study Commission was given the responsibility of studying two

articles of the Constitution: Article I, the Bill of Rights,

and Article VII, the Elective Franchis~.

The work of the Bill of Rights Committee differed in some

important respects from that of many of the other committees.

One of the obvious reasons is that we had more than one article

to study. Because of the nature and length of Article VII and

the kinds of changes proposed therein, we found it desirable to

construct a new ~orm for that articl~, whereas our recommenda

tions for the Bill of Rights deal only with individual sections.

Our committee undoubtedly heard testimony on more individual

issues than did other committees, not allowing the kind of

detailed consideration some committees were able to give a

single problem. We were impressed by the interest shown by

citizens in constitutional change and hope that the Legislature

will give careful att~ntion to the problems which they raised.

In addition to pres~nting our final recommendations, the

purpose of this report is to provide a record of the issues

presented to the committee and the discussion and study which

they engendered. It is our hope that the report will thus

serve as a useful foundation for the citizens and Legislature
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of Minnesota in their own consider~tion of the Bill of Rights

and Elective Franchise articles of the Constitution. With the

report is submitted a complete file of testimony, memoranda

and correspondence.

In the course of its study the committee conducted three

public hearings: all-day he~rings in the State Capitol on

April 6 and June 21 and a morning hearing on the campus in

Moorhead. In addition to public testimony, we reviewed the

recommendations of the 1948 Constitutional Commission, looked

at the language of other state constitutions and of the Model

State Constitution drawn up by the National Municipal League,

and pondered a considerable number of suggestions received in

writing. We had the good fortune to have before us the very

helpful recommendations of the Structure and Form Committee and

background papers prepared by the committee's research assis

tant, Mr. Joseph P. Hudson of the University of Minnesota Law

School, and by staff assistant Jon Schroeder. Professors

Fred Morrison and Alan Freeman of the Law School provided in

valuable advice in what must have seemed to them an endless

round of consult~tions. And finally the committee would like

to thank Mrs. Betty Rosas, Commission Secretary, for her good

assistance.
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II. ARTICLE VII: THE ELECTIVE FRANCHISE

A. INTRODUCTORY NOTE

The democratic 90al is to involve the people as much

as possible in their government, and constitutions should

enhance that attempt. With thi$ in mind, the Bill of Rights

Committee began its stu~y of Article VII. In addition to

reviewing the testimony and correspondence presented to it,

the committee took notice of the increasing mobility of the

population and the renewed interest in participating in the

political process exp~essed by many. At the same time the

committee wished to keep the Constitution free of unnecessary

detail, cumbersome to change and tiresome to read.

The committee began work with the knowledge that some

changes in Article VII were required to make it conform to

recent federal constitutional developments. The report of

the Structure and Form Committee made a number of suggested

improvements in the style of the artiole, and the Bill of

Rights Committee itself saw the need for other changes in

the interests of clarity and flexibility. In addition, the

committee recommends so~e substantive changes to allow persons

qualified to vote in a general election to vote in the primary,

to reduce the state residency requirement for voting to thirty

days, and to lower the age for holding office to 18 (the latter

opposed by one member).

The committee has gone over the whole article very care

fully and submits a proposed new article which incorporates
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all of these changes. However, if the Legislature wishes to

propose some of these changes immediately, or if it fears

that certain of the provisions might endanger passage of the

whole if combined, it may wish to consider the recommendations

separately.

B. RECOMMEND~D CHANGES

ELECTIVE FRANCHISE, Seotion 1

Changes: Voting age changed from 19 to 18 years; state resi

dency requi~ement changed from six ~onths to 30 days; change

to allow persons who will be 18 in time to vote in the general

election to pa~ticipate in the primary; stylistic changes

suggested by the Structure and Form committee (including incor

poration of former section 2 into this section) 1 substitution

of "who is judged mentally disabled or impaired under procedures

established by law" for "who may be non compos mentis or insane";

addition of "except as provided by the Legislature" following

the listed restrictions on votipg.

Comment: The change in voting age was mqde to comply with the

Twenty-Sixth Amendment to the united States Constitution. A

recent decision of the u.S. Su~reme Court makes it necessary

to change the residency requirement. In Dunn v. Blumstein the

court held that Tennesse~ls durat10nal residency requirements

of one year in the ~tate a~d three months in the county were

unconstitutional but clearly approved a 3D-day period (equivalent

to Tennessee's waiting period betWeen the use of registration and

the election). The Minnesota constitutional requirement of six
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months was invalidated by th~ decision in Keppell v. Donovan

affirmed by the Supreme Court. The Bill of Rights Committee

recommends the substitution of 30 qays to make the durational

requirement ~or residency within the State consistent with

that within the precinct. Local registrars seem to manage

effectively with the present precinct requirement, and

Secretary of State Arle~ Erdahl assured the committee that

there is no need for a more restrictive state residency

requirement.

The committee also reoommends that those eligible to

vote in a general election be allowed to participate in the

candidate selection process. They are already permitted to

take part in the precinot caucuses so it seems reasonable to

allow them also to vote in the primary.

Since the committee believes that it is desirable for

the Constitution to be written in language meaningful to the

citizens of the State and because of its ooncern that persons

not be disenfranchised arbitrarily or unnecessarily, it is

recommending a substitution for the non compos mentis phrase

in former section 2.

The addition of the final phrase, "except as provided by

the Legislature", would provide greater flexibility in the

restrictions on v0t~ng. The committee heard testimony urging

the removal of the constitutional rest~ictions on the voting

rights of felons and those who are mentally disabled or impaired,

but believes that the suggested addition would allow the Legis

lature to provide any changes or safeguards felt necessary by

the people of the State.
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RESIDENCE ~OS1 IN CER~AIN CAS~S, Section 2

Changes: Rep~aces fo~~er sections 3 and 4; no substantive change.

Comment: Here the committee atte~pted to clarify by replacing

outmoded language (" seminary of learning, II " a lmshouse or asylum,"

etc.) and by un~e~linin9 t~e fact that the courts consider intent

to establish residency within the ~tate as paramount. The com

mittee heard testimony regardin~ the pro~ and cons of students

voting in college communities as opposed to their place of

origin, and it appears to us that the suggested language would

serve as a helpful guideline for students and local election

officials, pe~itting those stUdents who consider their college

community as their place of residence to vote there.

Although fo~er Section 4 was written in the form of a

restriction ("No soldier, seiilIl\an or marine ••• shall be deemed a

resident of this State in sonsequ~nc~ of being stationed within

the same."), the United States Supreme Court ruled in Carrington

v. Rash that no state can deny residency to a serviceman sta

tioned within it if he intenqs to make such state his home

indefini tely.

LEGISLATURE TO PROVIOE FOR THE EX~RC~SE OF SUFFRAGE, Section 3

Chanses: Replaces Afti~le V, Sec. 2, providing for state can

vassing board and sepding election +etums to the Secretary of

State. (The St~ucture and Form committee suggested relocating

Article V, Sec. 2 in Article VI+.)

Comment: This gives the Legislature a general mandate to provide



for the administration of ~lections without encumbering the

Constitution with unnecessary detail or tying the process to

a state office (Secretary of State) which may not exist in

the future if some current proposals are adopted.

UNIFORM OATH AT ELECTIONS, Section 4

Changes: No change in wording; formerly Article XV, Sec. 3.

Comment: Relocated from Miscellaneous Provisions Article, which

the Structure and Form Committee has divided and relocated: the

subject matter is appropriate to the Elective Franchise Article.

CIVIL PROCESS SUSPENDED ON ELECTION DAY, Section 5

Changes: None.

ELECTION BY BALLOTS, Section 6

Changes: None.

RIGHT TO HOLD OFFICE, Section 7

Changes: Lowers the age for holding office from 21 to 18.

Comments: While ~he committee was divided on this issue, two

members felt that persons eligible to exercise the franchise

should also be able to run for elective office. This provision

would still be subject to age requirements set elsewhere for

certain offices (the Governor, Lieutenant Governor and Congress

men must be 25, and U.S. Senators must be 30): and candidates

would have to obtain support from other age groups to win.

Prior to the passage of the amendment to lower the voting age
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in 1970, there was no dist~n~~ion in the Minnesota Constitution

between the minimum voting age and the age for holding office,

and the present mention of 21 in Section 7 is confusing if read

with Section 25 of Article IV: "Senators and representatives

shall be qualifiecJ, voters of the State~ •• "

The committee member opposed to lowering the age to 18

fears that some young people will not yet have the necessary

maturity and experience to se~ve ~n elective office.

OFFICIAL YEAR OF THE STATE, Section 8

Changes: StYlistic only.
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C. P~OPOSED ~RTICLE

Arttcle VII. Elective Franchise

ELECTIVE FRANCHI~E. Section 1. Every person of the age of 18
years or mOre who has been a citi2en of the united States for three
months and who has resided in this State and in the precinct for
thirty days next preceding an eleotion shall be entitled to vote in
that precinct. The Place of voting by one otherwise qualified who
has changed his residence within thirty days preceding the election
shall be prescribed by law. Any persOn eligible to vote in a general
election shall be entitled to vote in the primary election next pre
ceding that general election. A person not meeting the above require
ments; a person who has been convicted of treason or felony, unless
restored to civil rights; and a person under guardianship, or who is
judged mentally di~abled or impaired und~r procedures established by
law, shall not be entitled or permitted to vote at any election in
the State except as prov~ded by ~aw.

PLACE OF RESIDENCE. Sec. 2. For the purpose of voting, a person
shall not be presumed to have gained residence in this State, nor to
have lost such residence, solely by reason of his presence or absence
in the service of the United States or while a student in any educa
tional institution or while an inmate ot any public institution, but
this presumption may be rebutted by evidence that the person intended
to establish such residence.

LEGISLATURE TO PROVIDE FOR THE EXERCISE OF SUFFRAGE.
The Legislature shall by law define residence for voting
insure secrecy in voting and provide for absentee voting,
tration of elections and the nomination of candidates.

Sec. 3.
purposes,
the adminis-

UNIFORM OATH AT ELECTIONS. Seo. 4. The Legislature shall provide
for a uniform oath or affirmation to be administered at elections,
and no person shall be compelled to take any other or different form
of oath to entitle him to vote.

CIVIL PROCESS SUSPENDED ON ELECTION DAY. Sec. 5. During the day
on which an election is held, no person shall be arrested by virtue
of any civil process.

ELECTION BY BALLOTS. Sec. 6. All elections shall be by ballot,
except for such town officers as may be directed by law to be other
wise chosen.

RIGHT TO HOLD OFFICE. Sec. 7. Every person who by the provisions
of this article is entitled to vote at any election is eligible for
any office elective by the people in the district wherein he has
resided thirty days previous to the elction, except as otherwise
provided in this Constitution or the Constitution and Law of the
United States.·

OFFICIAL YEAR OF THE! STATE. Sec. 8. The official year of the
State of Minnesota shall commen~e on the first Monday of January in
each year, and all terms of oftice te~inate at that time. The general
election shall be held on the first Tuesday after the first Monday in
November. The general election shall be held biennially in each
even-numbered year.

• The change proposed in this section was opposed by one member
of the committee



D. NON-ADOPTED PROPOSALS

1. Representative John W. Johnson submitted a proposed

constitutional amendment to provide for three-day elections in

order to make it easier for everyone in the state to vote. Some

of the objections ra1se~: conflict with federal provision for a

single day election, and expense and difficulty of administration.

Perhaps current proposa~s to make election day a holiday would be

a preferable way to raise the perc~nta~e able to vote, though it

admittedly would not take care of the problem of bad weather.

2. The Minnesota Civil Liberties Union suggested elimination

of the age requirement for holding office on the theory that this

would enable the electorate to choose officials from any age group.

The majority of the committee believes that it is reasonable and

desirable to have the same qualification for holding office as for

exercising the franchise, while the other member holds that the

requirement for holding office should be even higher.

3. A suggestion was submitted requesting an amendment to

former Section 2 to permit expunging of a felon's record after a

prescribed number of years. It is the opinion of the committee

that this is not a constitutional issue but something that can be

handled by statute.

4. David Kennedy, Assistant Senate Counsel, raised the ques

tion of a possible conflict between Section 7 of Article VII and

Section I of Article XI, which says that the Legislature may provide

for "qualification for loffice" of officers of local government units.

(Section 7 permits a citizen Of 21 to hold any office for which he

may vote, with the previously stated exceptions.) Does this refer
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to rules for filing, oaths, etc., or does it permit the setting of

substantive qua11f~cat1ons? The committee notes the potentiality

for confusion and conflict but is satisfied with the language of

Section 7 in the article before us.
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Ill. ARTICLE I: BILL OF RIGHTS

A. THE BILL OF RIGHTS T~DAY

It is fitting that in most state constitutions the Bill of

Rights forms the first article because its guarantees to the citi

zenry are of such a fundamental nature. A Bill of Rights seeks to

define those rights and liberties necessa~y for the development of

a free and equal society and to protect these rights from the

power of government. The B~ll of Rights in a state constitution

operates as a limitation on state governments. The Bill of Rights

in the federal constitution has also been in part applied to the

states through deoisions of the United States Supreme Court.

Even though much of the fede~al Bill of Rights has been applied

to the states by its incorporat~on into the Fourteenth Amendment,

there is still reason to have separate guarantees in state consti-

tutions. Such guarantees cover rights not considered part of the

federal Bill of Rights or federal rights not applicable to the states.

Also, since U.S. constitutional history is always in the process of

chang1.ng, there is no certainty that the rights applied to the states

or the incorpo~ation doctrine itself will remain the same. Moreover,

provisions in a state constitution may be interpreted more liberally

by a state court than federal constitutional language. In a federal

system it is more appropriate for people "to look first to the state

constitution and to the state courts for the vindication of personal

liberties that may be challenged by state law or state action. They

can have a reasonable expectation of such protection only if the

state courts look upon the state Bill of Rights as a vital instrument

for the defense and advancement of personal and political liberty."*

*Model State Gonstitution: National Municipal League,6th edition,
1970, p.27.
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Not only must a Bill of Rights.be examined from the view

point of the needs of the people of an individual state, but it

must also be considered in light of changes in our society. "Ideas

concerning the fundamental character of a right may change.'"

People in different eras may need guaranteed protection for different

rights, as shown by revision of and addition to Bills of Rights.

Recent experience in other states shows a renewed interest in

reexamining Bills of Rights, and since there was no Bill of Rights

Committee during the work of the M~nne80ta Constitutional Commission

of 1948~ it appears to have been some time since such a study was

made here. Governor Wendell Anderson's address to the Legislature

requesting a constitutional study commission was entitled "Challenge

of a New Day", and it was ln this spirit that the committee sought

to look at Minnesota's Blll of Rights.

The committee is generally satisfied with the Minnesota Bill

of Rights, but believes desirable the deletion of obsolete provi

sions and the addition of several new sections. We are grateful

to the many persons who shared their concerns with us in testimony,

in writing, or by phone and also to our researcher, Joseph Hudson,

who provided us with a study of the JUdicial interpretation and

history of the article. Although we considered a host of issues,

others which we find of interest (such as the right of privacy and

problems of eavesdropping or wiretapping, Indian rights, etc.) were

not raised before us. On the question of Section 16 and the prohi

bition against giving preference to any religious establishment,

we deferred to the Education Oommittee, which held a hearing on the

problem of state aid to religiQus schools and recommended no change.

* W. Brooke Graves, Problems 1n State Constitutional Revision,
Public Administration Service, Chicago, 1960, p.164.
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In our recommendations we have attempted to incorporate the changes

which we feel are most needed at the present time.

B. RECOMMENDED CHANGES

1. New Sections

RIGHTS OF THE MENTALLY DISABLED: No person shall be disenfran

chised or deprived of his rights or restrained in his physical person

on the basis of mental disability or impairment unless by the law or

judgment of his peers.

Comment: Despite a better record than many states and the passage

in 1967 of the Minnesota Hospitalization and Commitment Act, tes

timony to our committee and other sources of information indicate

that in Minnesota the right of due process is not assured to those

who are mentally disabl~d Qr impaired. A recent issue of Bench

and Bar of Minnesota has an article on "Involuntary Commitment in

Minnesota" which asserts that "despite substantive and procedural

protections granted by the act, since the effective date of the

act in 1968 many patients have not been afforded a full and fair

commitment hearing. Reports by review boards at state hospitals,

complaints filed by patients, studies undertaken by mental health

associations regarding commitment practices and several lawsuits

raising the issue of fair hearing and adequate representation, all

lead to the conclusion that some present practices violate the

mandate of the act." On August 11, 1972 a class action suit was

filed in U.S.District Court in Minneapolis on behalf of state mental

patients whose "provisional discharges" have been revoked without

hearings; plaintiffs seek to have the 1967 act declared unconsti

tutional because it provides that such discharge may be revoked

without notice or the opportunity to be heard.
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There are those who say we need a new national attitude

toward the mentally ill or retarded. The Washington Post in an

editorial on March 15, 1972 hailed a recent federal court order

in Alabama as a possible new beginning; in Wyatt v. Stickney a

U.S. district judge ordered st~te officials to set up a human rights

committee in the state hospital and to implement a multi-page set

of standards drawn up by the plaintiffs and entitled "Minimum Con

stitutional Standards for Adequate Habilitation of the Mentally

Retarded." Incorporated 1n these standards are rights brought up

in our committee hearings: the right to due process, the right of

self-determination or consent to treatment, the right to treatment,

etc.

The State Department of Public Welfare proposed that language

concerning the mentally disabled or 1mpalre~ be added parenthetically

to Section 2 of the Bill of Rights, which serves as Minnesota's civil

due process guarantee, but the committee prefers to add a separate

section, thereby emphasizing a constitutional guarantee for the

rights of the mentally disabled.

INVIOLABILITY OF THE BODY: No person shall be compelled to undergo

procedures involving surgery, convulsive electroshock, confinement

of person or bodily movements, or any procedure causing irreversible

physiological effects unless informed consent of the person or his

guardian is given or unless appropri~te procedures have been followed

to obtain legal approval for their application in such instances.

Comment: This sectiQn is obviously closely allied with the previous

one. While the committee considered combining them into one article,
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it decided not to in order that this section could also offer

protection against such things as forced sterilization.

EQUALITY OF RIGHTS: Neither the State nor any of its instrumentali

ties shall deny any per~on the equal protection of the law. The

Legislature shall provide by law for protection of persons against

discrimination in the provision of housing, education, employment,

public accommodations,public facilities and services on account of

race, color, creed, reli~ion, sex, national or social origin, or

physical or mental handicap.

Comment:, Because of Minnesota's progressive tradition it surprises

some people to discover that there is no general guarantee of equal

ity of rights in the State Constitution. Many states do have such

a section in their constitutions, and of course the United States

ConstitutiQn has the Fourteenth Amendment guarantee of equal pro

tection of the law amplified by a steadily increasing amount of

case law. Minnesota does have a relatively good civil rights law,

but it does not cover all of the categories needing protection.

Furthermore, it is important to make clear that equality of rights

is a fundamental and permanent policy in the State of Minnesota.

The committee quickly agreed that it should propose such an

amendment and then struggled for a long time with various alterna

tives. While the committee wished to propose the strongest possible

kind of guarantee for the rights of the people of this State, and

especially for groups which have been discriminated against, it

also wished to avoid adding legislative detail to the Constitution.

The committee believes that the suggested language will be clear to

the courts which must interpret it. And it is the committee's intent
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that the Legislature implement the policy of the amendment through

legislation directed also against private discrimination.

Most of the suggested classifications have already been singled

out in the State's civil rights law for protection. Sex, however,

is presently prohibited only in the area of employment, and the

commit~ee heard testimony from sixteen different persons (the largest

number speaking to the comwittee on any given issue), giving witness

to the varying forms of discrimination against women citizens of the

state. These persons favored a separate equal rights amendment, but

the majority of the committee preferred to combine the categories

needing protection into one constitutional guarantee. The committee

feels that another category needing special mention is social origin.

We live in a time when inequities hidden within the whole web of

our society are being seen with new awareness and sensitivity, and

the committee believes that neither gender nor social origin should

prevent a person from developing to his or her full potential.

The committee also recognizes that the problems of the physi

cally and mentally handicapped have been overlooked for too long.

Only the Illinois Constitution of 1970 has a provision against

discrimination faced by the handicapped, although several states

have such statutes, and an amendment to the Civil Rights Act of

1964 has been introduced in Congress which would cover federally

assisted programs. The handicapped have many types of disabilities,

but they all are apt to face difficulty in obtaining equal educa

tional or employment opportunity. Public transportation may be

completely unavailable,publlc buildings and pUblic services

inaccessible. They often face arb1.trary regulations imposed by
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governmental units and private businesses. The committee is not

blind to some of the problems inherent 1n the guarantee of equal

rights to handicapped citizen~ and taxp~yers, but we are confident

that the Legislature can provide for their resolution. Exceptions

can be made as in the Illinois Con~titution: "All persons with a

physical or mental handicap shall be free from discrimination in

the sale or rental of property and shall be free from discrimination

unrelated to ability in the hiring and promotion practices of any

employer~"

RIGHT TO KNOW: Any organization, corporation, or government entity

keeping a file on an individual shall notify that individual of the

existence of the file and allow him or her to examine it. This pro

vision shall be sUbject to such reasonable regulation as the Legisla

ture may impose.

Comment: This proposal is a modification of an amendment submitted

by Richard J. Runbeck and represents protection for the individual

in an information-gathering age. As Mr. Runbeck points out, "Those

who control the information which affects a person's life or livelihood

control the future and destiny of that person." This amendment would

assure the individual of the right to know about and examine infor

mation on himself as it appears 1n the files of public or private

agencies and would give him the opportunity to challenge its accuracy.

It is not the intent of th~ committee to restrict the freedom of

the press or to hinder criminal investigations conducted by govern

mental agencies. Such exemptions could be written into the regula

tions imposed by the Legislatu~e.

The committee believes it would also be desirable for the Legis

lature to require that no organization, corporation or government
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agency may disseminate information on record concerning an individ

ual without recording the nature and substance of all disclosures,

including the name of all persons, organizations, or agencies

requesting the information.

RIGHT TO BEAR ARMS: Subject only to the police power, the right

of the individual citiz~n to ~eep and bear arms shall not be

infringed.'

Comment: The federal right to bear arms has not been incorporated

into the Fourteenth Amendment to apply to the states, but many

state constitutions have a section guaranteeing the right to bear

arms. In some it is worded in absolute terms while others provide

that the ~egislature may regul~te this right. While a majority of

the committee believes that the right to bear arms belongs in the

Minnesota Bill of Rights, the committee does not wish to foreclose

reasonable legislative measures for the control of crime and there

fore prefers the above language, taken from the Illinois Constitu

tion, to that of the proposal sUbmitted by The Committee for Effec

tive Crime Control."

2. Other Changes

(a) IMPRISONMENT FOR DEBT: PROPERTY EXEMPTION, Section 12:

Add the following sentence at the end of the section: "The Legis

lature may reasonably regulate the form and notice of such liens."

Comment: Since some feel that the mechanics lien law in Minnesota

operates unfairly agaihst property owners, Attorney General Warren

• Opposed by one member of the committee.
,. The right of a citizen of this state to acquire, possess, and

use arms for recreation, for marksmanship training, or for defer
of home, person, property, or the state shall not be abridged. ~

license or registration tax or fee shall ever be imposed on this
right.
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Spannaus suggests the addition of a requirement that the mechanic

or materialman give notice to the owner at the time labor or mater-

ials are furnished. The intent of the committee is to allow the

Legislature to do this.

(b) Recommended Deletions:

1) TREASON DEFINED, Section 9.

This appears to be obsolete today; levying war
against the state or adhering to its enemies is
a problem for the national government rather than
for an individual state.

2) LANDS DECLARED ALLODlAL: LEASES, WHEN VOID, Section 15.

Obsolete; also recommended for deletion by 1948 Con
stitutional Commission.

3) NO LICENSE TO PED~LE, Section 18.

Structure and Form Committee recommends moving to
Article XIII.

(c) Recommended Addition:

1) The Legislature shall not abridge the right of the

people to assemble and to petition the government for redress of

grievances.

Comment: This addition was recommended for Section 2 by the 1948

Constitutional Committee. The aill of Rights Committee considers

the right of assembly to be an important one and notes that it is

found in most state constitutions. The committee recommends that

it be added to the Bill of Rignts either as a separate section or

as part of Section 3.
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C. NON-ADOPTED PROPOSALS:

1. An equal rights amendment similar to the federal one now

before the states for ratification was favored by many people tes

tifying before the committee, 1n fact receiving more support than

any other proposal made. (An alternative was also submitted which

would cover private disc~iminatlon as well.) The majority of the

committee preferred to include sex with the other categories to be

protected in the proposed new section guaranteeing the equality of

rights. One member supported a separate equal rights amendment

because of the fact that courts might otherwise apply the tradi

tional equal protection "rational basis" test for discrimination

based on sex which would provide insufficient protection.

2. A proposal was made by Jack Baker and Dennis Hilger to

amend Section 16 to includ@ "jus societatis congeneratae" at the

end of the first sentence for the purpose of protecting the indi

vidual's right to love. Mr. Baker subsequently proposed the alter

native of including "societatis congeneratae" in a general equal

protection section. The majority of the committee opposed the

proposals on the ground that it is not possible to include every

group in the constitution; one member would support constitutional

protection for non-heterosexuals but was opposed to the Latin

language offered.

3. A great deal of interest was evidenced in prisoners' rights.

Inmates at st. Cloud and Stillwater expressed their interest in tes

tifying to the committee but were unable to attend a hearing; the

committee was sent a copy of "The Pillar" (published by St. Cloud

inmates) for March 2, 1972, containing a prisoners' bill of rights

which is being inclUded in the record of testimony submitted to the
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Commission files. Chief among those t~stifying before the committee on

this sUbject were David Fogel, Commissioner for the Department of

Corrections, and Thomas Murton of the Murton Foundation for Criminal

Justice, Inc., and the University of Minnesota. Mr. Fogel believes

that no constitutional change is necessary to safeguard these rights

which can be guaranteed by aqministrative and legislative action

although he would favor an amendment allowing felons to vote by

absentee ballots. Mr. Murton feels that while 95% of what he advo

cates could be accomplished without amending the Constitution (pri-

soners' right to counsel at disciplinary hearings, freedom from

censorship, end to indeterminate sentencing, right to fair compensa

tion for work, etc.), there remains a need for a guarantee of basic

human rights for prisoners; he pointed to the United Nations 1955

Bill of Rights for prisoners as a model. No proposed language for

a section in the Minnesota Constitution was presented to the committee,

which felt that the kinds of detailed concerns brought to our atten

tion were matters for the Legislature.

4. Finally, a number of proposals made to the committee were

not discussed at length because the committee felt they were not

constitutional issues, or because too little information was available

as background, or because there was little apparent public interest.

These include:

a. creation of a constitutional office of ombudsman
b. abortion (pro and con)
c. Indian treaty rights as they relate to inter-racial

marriages
d. rights of juveniles
e. the right to ,adequate housing, to available and ade-

quate health care, to the benefits of higher education
and to legal assistance without regard to the individual's
ability to pay
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IV. SUMMARY O~ RECOMMENDATIONS

Presented here in capsule form are the main recommendations

of the Bill of Rights Committee to the Minnesota Constitutional

Study Commission; for clarification, amplification and the

reasoning of the committee the reader is referred to Sections II

and III of the committee report.

ARTICLE VII. ELECTIVE FRANCHISE

The committee believes that a number of changes are needed

in this article because of obsolete, unclear, and archaic provi-

sions. Because other changes also seem desirable we recommend a

revision of the entire article. The complete wording of the proposed

article appears on page 9 of the report, but the major changes would:

1.

2.

3.

4.

5.

6.

lower the voting age from 19 to 18 (to comply with
U.S. Constitution)
reduce state residency requirement for voting from
6 months to 30 days
allow those who will be 18 in time to vote in a
general election to also vote in the preceding
primary election
allow the Legislature to make provision for the
restoration of voting rights to felons or the
mentally disabled or impaired
allow the Legislature to provide for the administra
tion of elections (to replace constitutional provision
for state canvassing board)
lower age for holding office from 21 to 18 *

ARTICLE I. BILL OF RIGHTS

The committee proposes the deletion of Sections 9 and 15, the

removal of Section 18 to Article XIII, and the following additions

to the Minnesota Bill of Rights:
I

1. Rights of the mentally disabled: No person shall be
disenfranchised or deprived of his rights or restrained
in his physical person on the basis of mental disability
or impairment ~nless by the law of the land or jUdgment
of his peers.

* one member dissenting
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2. Inviolability of the body: No person shall be
compelled to undergo pr9cedures involving surgery,
convulsive electroshock, confinement of person or
bodily movements, or any procedure causing irrever
sible physiological effects unless informed consent
of the person or his guardian is given or unless
appropriate procedures have been followed to obtain
legal approval for their application in such instances.

3. Equality of Rights: Neither the State nor any of its
instrumentalities shall deny any person t~e equal pro
tection of the law. The Legislature shall provide
by law for the protection of persons against discrimina
tion in the provision of housing, education, employment,
public accomodations, public facilities and services on
account of race, color, creed, religion, sex, national
or social origin, or physical or mental handicap.

4. Right to know: Any organization, corporation or govern
ment entity keeping a file on an individual shall notify
that individual of the existence of the file and allow
him or her to examine it. This provision shall be sUb
ject to such reasonable regulation as the Legislature
may impose.

5. Right to bear arms: Subject only to the police power,
the right ot the individual citizen to keep and bear
arms shall not be infringed.*

6. Addition to the end of Section 12: "The Legislature
may reasonably regulate the form and notice of such
liens."

7. Guarantee of the right of assembly as recommended by
the 1948 Constitutional Commission.

* one member dissenting
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V. APPENDIX

A. Testimony Before the Committee:

1. Hearing in St. Paul on April 6, 1972*

Thomas Murton, Murton Foundation for. Criminal Justice, Inc.
and the University of Minnesota

Anne Truax, Minnesota Women's Center and Chairman of the
Twin Cities Women's Action Coalition

Deonne Parker and George stephenson, Minnesota Civil Liber-
ties Union

David Ziegenhagen, Mental Health Association of Minnesota
Lu Stocker, State Republican Chairwoman
Kathy Olson, President of Twin Cities chapter of the

National Organization of Women
Jackie Moren, University YWCA
Sherry Lurk, Emma Willard Task Force on Education
Cynthia Attwood, University of Minnesota Law School
Janet Dietrich, Minnesota Women's Political Caucus
Helene Borg, State League of Human Rights Commissions
Mrs. Joseph Brink, St. Joseph
Congressman Donald Fraser
Commissioner David Fogel, Department of Corrections
Miriam Karlins, Director of Mental Health Education in the

Minnesota Department of Public Welfare
Dr. Phyllis Kahn, Minnesota Women's Political Caucus
Betty Howard, State Department of Human Ri~hts

Ellen Dresselhuis, President of Women's Equity Action League
Dr. Eugene Eidenberg, University of Minnesota Equal Oppor-

tunities Compliance Officer
Delores Orey, Ramsey County Legal Assistance
Martha Kahn, Minnesota Civil Liberties Union
E. Floyd, Minneapolis

2. Hearing in Moorhead on Ma~ 4, 1972

David'Strauss, student body president, Moorhead State College
Bernice Arett, Minnesota Women's Political Caucus

3. Hearing in St. Paul on June 21, 1972
I

John Martin and Jon Willand, Oommittee for Effective Orime
Control

Byron Starnes, Assistant Attorney General
Richard W. Runbeck, University of Minnesota Law School
Franklin Knoll, Executive Director of the Minneapolis Urban

Coalition Action Council
R. Michael Wetherbee, Legal Counsel for the Minnesota Civil

Liberties Union
Charles Van Heuveln, Handi-Registration, United Cerebral Palsy
Peter Benzian, Minnesota Public Interest Research Group
Rev. Robert Loverang, Director of Social Services for United

Cerebral Palsy of Minneapolis
Lorraine Arvidson, Secretary of United Blind of Minnesota, Inc.

*Since initial public respon$e indicated a special interest in the
rights of women and of persons in state institutions, the first
hearing was scheduled to focus on these issues.
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Robert Lindstrom, Epilepsy League of Minnesota
Rev. Barbara Andrews, Assistant Pastor of Edina Community

Lutheran Church
Gene O'Neil, Executive DireGtor of United Cerebral Palsy

of Greater St. Paul, Inc.
John DuRand, Executive Director of Occupational Training

Center, Inc.
Jack Baker, President of the Minnesota Student Association
Denn~8 Hilger, MinneaPolis
Alice Cowley, St. Paul
Darla St. Martin, Women for Universal Human Rights
Mrs. Joseph Brink, St. Joseph
Thomas Mooney, Minnesota Citizens Concerned for Life

B. Letters and Written Statements or Memoranda Submitted to Committee

Representative John W. Johnson
Secretary of State Arlen I. Erdahl
William Merlin of Merlin, Starrs and Kiefer
John Milton, Ramsey County Commissioner
Attorney General Warren Spannaus
Committee for Effective Crime Control
Morris Hursh, Department of Public Welfare
Professor Joyce A. Hughes, University of Minnesota Law School

(also a member of the Commission)
Cynthia Attwood, University of Minnesota Law School
Congressman Donald Fraser
Milton A. KlUdt, Judge in Norman County
L. W. Binger, Chairman of the Governor's Commis~ion on Employment

of Handicapped Persons
Mark C. Erspamer
Minnesota Home Economics Association
University YWCA
District 'Judge John B. Friedrich
LeAnne M. Nelson
Joseph Bright~ Revisor of Statutes
Earl Zaiser, ~t. Paul

C. Internal Research - Staff Reports

"The Minnesota Bill of Rights: An Overview," Joseph P. Hudson
Memorandum on Durational Residency Requirements, Jon Schroeder
Memorandum on removal of state canvassing board from the Consti-

tution, Jon Schroeder

D. Those Invited to Testify

American Indian Movemen~, Minneapolis
American Indian Movement, St. Paul
Mrs. Joseph Brink
John Broady
Dr. Frank Brown, State Reformatory
Business and Professional Women, St. Paul
Business and Professional 'Women, Minneapolis
Minnesota Home Economics Association
Shakopee Medwakantan Sioux Community
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Urban Coalition of Minneapolis
Ramsey County Bar Association
National Organization for Women
League of Minnesota Human Rights
Minneapolis Urban League
Grand Portage Reservation Business Committee
Episcopal Church Women
Minnesota Chippewa Tribe
Upper Sioux Indian Community
Human Rights Commission
Red Lake Bank of Chippewa Indians
Citizens League
Lower Sioux Tndian Community in Minnesota
Minnesota 0141zens Concerned for Life
University of Minnesota Womens Liberation
St. Paul Urban League
Minnesota Civil Liberties Union
Minnesota Political Caucus
National Association for Advancement of Colored People
Dave Olmscheid
Prairie Island Indian Community
League of Women Voters
Minnesota Bar Association
Hennepin County Bar Association
Hennepin County Mental Health
Fond Du Lac Reservation Business Committee
Minnesota Council of Churches
Upper Nidwest American Indian Center
Minnesota Public Interest Research Group
Urban Coalition of St. Paul
Womens Equity Action League
Womens Political Caucus
Young Women's Christian Association
Zonta Club of Minneapolis
Committee for Effective Crime Control
Indian Affairs Commission
Human Relations Commission
Rep. John Johnson
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The Commission made the following alterations in

the recommendations of the Executive Branch Committee:

P.ll The Commission voted not to delete the

elective attorney general from the Constitution.

P.20 The Commission voted not to delete the elective

state treasurer from the Constitution.

P.2l The Commission voted to have the pardon board

in the Constitution, be composed of members

appointed by the governor and confirmed by the

Senate.

P.29 The Commission did not consider the recommendation

for deletion of Article XIII, Sec.4 providing

that the lieutenant governor not participate in the

impeachment trial of the governor.



I. INTRODUCTION

A. BACKGROUND

The Executive Branch Committee was assigned the task of

examining the provisions of the Minnesota Constitution relating to

the executive branch of state government (Article V) and making

recommendations on any possible revision.

The Executive Branch Committee was also assigned the duty

of reviewing constitutional provisions dealing with impeachment

of officers found in Article XIII.

The committee was particularly fortunate in being able to

have access to the recommendations of several past studies of the

executive branch of state government in Minnesota, done between

;950 and 1968. These studies are listed in the Bibliography and

referred to specifically throughout this report.

In addition to its private study, the committee conducted a

public he~ring on June 1 in St. Paul. At that time the committee

was pleased to hear from several present and past holders of exec

utive offices, as well as interested citizens. In addition, a

good deal of written correspondence has been directed to the

comm~ttee during the course of its study. A complete listing of

all those persons testifying and submitting letters or written

statements is attached to the body of this report.
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B. GENERAL APPROACH TO THE STUDY

The committee has been concerned with the need to create

constitutional language which will be adequate for the needs of

modern Minnesota. The government of this state must be responsive

to the needs of its people. Accordingly, the committee has attempted

to design an executive branch of state government which would be

both visible and responsive to Minnesotans in both present and future

generations.

The constitutional structure of the executive branch of state

government in Minnesota has remained basically the same since the

original constitution was written in 1857. Although there have been

other minor amendments, the only major change in the executive

branch has been the extension of the terms of the executive officers

from two to four years, by an amendment adopted in 1958, effective

in 1962.

The present system of a divided executive authority which we

have in Minnesota and which is common to nearly all of our states

grew out of our early experience with the English colonial system.

When the states were established after the Revolutionary War, there

was a ~trong desire to have as weak an executive system in each of

the states as possible in order to prevent the same arbitrary and

capricious use of power which the colonists had experienced under

the British regime. The general theory of government at that time

was to provide that each executive function be performed by a person

who was elected by all of the people of the state.

Whatever had been the merits of this system in the past, it

seems to the committee that in our modern world we cannot operate

state government with a divided executive system. The separate
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election of the lieutenant governor, secretary of state, state

aUditor, state treasurer, and attorney general tends to weaken

the governor's control over the executive department and yet the

governor is held accountable by the people of the state for func

tions in the executive department over which he really has no

control or authority.

C. PENDING CONSTITUTIONAL AMENDMENT

In making its recommendations, the committee has considered

the possible impact of a proposed constitutional amendment which

will be voted on by the people of Minnesota this November. That

amendment would require that the governor and lieutenant governor

be elected on a joint ballot~ rather than separately as is pre

sently the case. The amendment would also provide that the lieuten

ant governor would no longer preside over the Senate and allow his

salary to be set by law. (The lieutenant governor's salary is

presently.double that of the members of the Legislature.) If the

proposed amendment were ,to be adopted, the 'lieutenant governor

would become a purely executive officer without legislative func

tions. His duties would presumably be set by statute or by exec

utive ·order.

II. OFFICE OF LIEUTENANT GOVERNOR

A. ISSUE

Should the office of lieutenant governor be retained and given

additional responsibilities or should the office be abolished and

the constitutional and statutory duties of the office be otherwise

provided for?
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B. PRESENT CONSTITUTIONAL LANGUAGE

Article V, Sec.l calls for the election of a lieutenant gover

nor. He serves a ~our year term (Sec.3). His principal duties

are to preside over the State Senate and to succeed to the office

of governor, if that office should become vacant (Sec.6). If the

proposed amendment on this year's ballot passes, the duty of the

lieutenant governor to preside over the Senate will be eliminated.

With passage of the amendment and the allowed increase in salary,

the lieutenant governor would presumably be assigned other duties

by law or by the governo~with whom he wou!d ·have run for election

on a joint ballot.

C. BACKGROUND

The principal duty of the lieutenant governor is to succeed

to the office of governor, should that office become vacant by

death, resignation, or removal. Under the present Constitution he

also has the duty of presiding over the Senate, analogous to that

of the vice president of the United States.

Unlike the vice president, however, the Minnesota State Supreme

Court has ruled that the lieutenant governor has no tie-breaking

vote •. (Palmer v. Perpich, 289 Minn.149 (1971).) Hence, his power

as a presiding officer is limited to procedural rulings over a body

of which he is not a member. It is no wonder, then, that until

recent year~when Minnesota has been fortunate in the quality of

men attracted to this office, the lieutenant governor was

considered a part-time position, low in pay and short on substantive

responsibilities.
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The constitutions of 41 states, including Minnesota, call

for the election or a lieutenant governor. One other state has a

statute providing for the same officer. The eight other states make

different provisions for succession to the office of governor and

lor a presiding officer for their state senate. Some, like Utah

and Wyoming, provide for the secretary of state to succeed to the

office of governor. Others, like Oregon, Maine and West Virginia,

provide for succession by the presiding officer of the state sena~e.

D. COMMITTEE CONSIDERATION

The key question which the committee faced in considering this

office was whether or not the lieutenant governor can be given suffi-

cient duties and responsibilities to make the office appealing

enough to attract the quality of leadership required to succeed to

the office of governor should that office become vacant.

The committee believes that implementation of the proposed amend-

mend on this November's ballot could go a long way toward achieving
I

that goal. Under the proposal, the lieutenant governor's salary,

which is presently frozen at twice that of a state senator ($~6oo per

year), may be set by the legislature. The lieutenant governor would

then be in a position to be a full-time member of the executive branch

of state government.

The proposal would also relieve the lieutenant governor of the

time consuming responsibility of presiding over the State Senate and

encourage the assignment of additional responsibilities to the office.

The lieutenant governor would then have full time to devote to such

responsibil1t~esJand the duties of the office could be sUbstantially

increased by the legislature or by the governor through executive

order.
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Finally, the proposed amendment would require that the gover

nor and lieutenant governor be elected as a team on a joint ballot,

not unlike the manner in which we presently elect the president and

vice president of the United States. This portion of the proposal

involves two major improvements. First, we are assured that the

governor and lieutenant governor will be of the same political partyy

guaranteeing that the mandate of the people who elected the governor

will be continued in the event that the office should become vacant.

Second, the legislature could then enact legislation which would

insure, through joint filings in the primary election, that the gov

ernor and lieutenant governor are in fact a compatible "team". Under

such an arrangement, the governor would have full confidence in

delegating major responsibility to the lieutenant governor and, in

effect, the lieutenant governor could serve as the governor's "right

hand man" or "trouble shooter" in implementing the visible and re

sponsive executive branch which this report proposes.

Allowing succession to remain in the executive branch, within

one political party, and to an officer elected by all the people of

the state are important reasons for the committee's recommendation

Of retaining the office of lieutenant governor. The committee is

firm in its belief, however, that continuation of the office of

lieutenant governor cannot be justified solely on the basis of

succession. It is for this reason that the committee urges adoption

of the proposed amendment on this November's ballot and the streng

thening of the office of lieutenant governor which may then take place.

In making such a suggestion, the committee is not in a position

to recommend the specific delegation of powers which should be made

to a strengthened office of lieutenant governor. The committee does
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refer the legislature to the suggestion of Secretary of State

Arlen I. Erdahl, made to this committee in testimony on June 1,

1972. In his statement, Secretary of State Erdahl urged that the

offices of secretary of state and lieutenant governor be combined

under the title of lieutenant governor and that the new office encom

pass the present power of succession and several of the mO're important

powers of the secretary of state plus other powers and responsibilities

which might be delegated by the legislature. The committee feels the

Erdahl proposal merits serious consideration.

Other proposals which have been made by past studies of the

executive branch of government in Minnesota include designating

the lieutenant governor as the governor's "chief of staff" or giving

him duties of liaison with local governments. The trend at this

time seems to be toward strengthening the office of lieutenant

governor in just such a manner. For example, in Florida and Indiana

the lieutenant governor serves as secretary of commerce; in Calif

ornia and Massachusetts the lieutenant governors are head of the

office of intergovernmental management; the lieutenant governors

in Alaska and Hawaii also perform the duties of the secretary of

state; and in Missouri and Nebraska the governor is authorized to

assign duties to the lieutenant governor.

E. COMMITTEE RECOMMENDATION

The committee recommends adoption of Constitutional Amendment#2

appearing on the November 7th election ballot which would require

the governor and lieutenant governor to run on a joint election

ballot; would allow the legislature to define the compensation of
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the lieutenant governor; and would remove the lieutenant governor

as the presiding offioer of the state senate. The committee further

urges the prompt implementation of the spirit of the amendment by

the legislature through reasonable adjustment of the compensation

of the lieutenant governor and a reasonable alteration in the duties

and responsibilities of the office.

Although the committee makes no specifi"c recommendation on the

responsibilities which should be delegated to the lieutenant gover

nor, the committee does refer to the legislature the recommendations

of Secretary of State Arlen I. Erdahl for the consolidation of the

offices of secretary of state and lieutenant governor as well as past

studies of the executive branch of Minnesota government and the ex

periences and prec dents established by other states which have a

strong and effective office of lieutenant governor.

III. OFFICE OF ATTORNEY GENERAL

A. ISSUE"

Should the elective constitutional office of attorney general

be retained or should the office be abolished or be made appointive?

In case of changes how should the constitutional and statutory duties

of the office be provided for?

B. PRESENT CONSTITUTIONAL LANGUAGE

The constitutional office of attorney general is created In

Article V, Section 1. Under Section 5, the attorney general serves

a four-year term. He has no constitutional responsibilities other

than to serve on the pardon board (Article V, Sec.4); the State

Board of Investment (Article VIII, Sec.4); and the State Land

Exchange Commission (Article VIII, Sec.7). The governor has the
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power to fill vacancies in the office under Article V, Sec.4 and

the attorney general may be impeached under Article XIII, Sec.1.

c. BACKGROUND

In addition to the above-mentioned constitutional duties, the

attorney general has a number of important statutory responsibilities

which make him, next to the governor, one of the most powerful

officers in state government.

The most important of the attorney general's responsibilities

1s to act as chief legal officer of the state. By statute, the

attorneys in major state departments are appointed by the attorney

general and serve as special assistant attorneys general. In this

manner, the attorney general has potential input into nearly every

important decision of a legal nature made in state government.

In addition, the attorney general, as chief legal officer of

the state, performs civil and criminal litigation on behalf of the

state and is often called upon to issue advisory opinions to the

governor, legislature, city and county attorneys, attorneys for

local school districts, etc. These opinions often contain vital

interpretations of important constitutional and statutory provisions

and, of course, have the force of law until overturned in court.

In addition to the three constitutional boards of which the

attorney general is a member and the broad powers outlined above,

the attorney general has a number of widely ranging statutory respon

sibilities, e.g., chairmanship of the Minnesota Voting Machine

Commission and approval of regulations of the State Board of Health.

Thirty-eight states, including Minnesota, provide for a con

stitutional-elective attorney general. An additional four states
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elect a statutory attorney general; one state's attorney general

1s elected by the legislature; and the remaining seven states pro

vide for an appointed chief legal officer of the state.

The Model State Constitution makes no mention of an attorney

general and it is assumed that the office would be created by the

legislature and appointed by the governor.

The 1948 Constitutional Commission of Minnesota recommended

retention of a constitutional-elective attorney general. The Minne

sota Efficiency in Government (Little Hoover) Commission of 1950

recommended retention of the attorney general and an appointed official

heading a Department of Law. The Minnesota Self-Survey of 1955-58

recommended retention of the attorney general as an appointed head

of a Department of Law and Public Safety. Finally, the report of the

Governor's Council on Executive Reorganization of 1968 recommended

the appointment of an attorney general within the executive office.

D. COMMITTEE CONSIDERATION

In making its recommendations, the committee is not unaware

of- the large amount of authority vested in the attorney general and

the desirability of insuring the wise and responsive use of that

authority.

Rather, it is with a wary eye on this authority that the com

mittee offers its recommendations. At the present time, the office

of attorney general is analogous to an octopus with a number of arms

reaching out in all directions and into major departments of state

government via the deputy and assistant attorneys genera. On one hand,

we have department heads, appointed by the governor, serving co-termi

nously with him, and supposedly responsible to the governor and thus
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to the people who have elected him. On the other hand,political

imcompatlbl11ty between the governor and attorney general trans

mitted to the departments by officials appointed by each has the

potential of disrupting the efficiency and responsiveness of major

state departments. The chief legal officer of a major department

is an integral part of the workings of that department. In order

to maximize efficiency and responsiveness, he must be working as

a team with the department head and, thus, the governor.

It is the feeling of the committee that other important respon

sibilities of the attorney general could also be handled responsibly

by a legal officer appointed by the governor. When the voters of

the state elect a visible, responsible governor, they expect his

already numerous and important appointees to carry out the mandate

under which he was elected. Under the strong executive system

which this committee is proposing, great responsibility is extended

to, and expected from, the chief executive of the state. The com

mittee hae confidence in the ability of the voters of the state to

elect the kind of governor who can and will accept and use this

great responsibility in a wise and responsive manner. Under such

a system, attention will quickly focus on a governor who fails to

assume such responsibility and the voters of the state will not

hesitate to shorten the political career of such a chief executive.

E. COMMITTEE RECOMMENDATIONS

After careful consideration of the present authority vested in

the office, the committee recommends the removal of the elective

attorney general from the Constitution. The committee recommends

that the constitutional responsibilities now held by the attorney

general be redesignated by legislative statute to (an) official(s)
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appointed by the governor. We offer no specific recommendations

for statutory changes in this regard but direct the Legislature's

attention to the excellent studies of executive organization in

Minnesota mentioned above.

IV. OFFICE OF SECRETARY OF STATE

A. ISSUE

Should the elective-constitutional office of secretary of

state be retained, or should the office be abolished, or be made

appointive1 In case of change, should the constitutional and

statutory duties of the office be assigned to other constitutional

or statutory offices?

B. PRESENT CONSTITUTIONAL LANGUAGE

The constitutional office of secretary of state is created in

Article V, Sec. 1. Section 5 provides that the secretary of state

serve a four-year term. The constitutional respons!bilities of the

office include chairmanship of the state canvassing board and

depository of election returns for constitutional officers (Article V,

SeQ.2); depository of all laws passed by the Legislature and signed

by the governor (Article IV, Sec.ll); the keeper of the great seal

of the State of Minnesota (Article XV, Sec.4); and membership on

the State Board of Investment (Article VIII, Sec.4). The governor

has the power to fill vacancies in the office under Article V, Sec.4

and the secretary of state may be impeached under Article XIII, Sec.l ~

C. BACKGROUND

The secretary of state is the chief elections officer of the

State of Minnesota. In this capacity, he is the filing officer

for all statewide and certain legislative and jUdicial offices. He
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also has responsibility for printing state and constitutional

amendment ballots, publishing the election laws and the legislative

manual and issuing certificates of election to candidates declared

elected by the state canvassing board. Under state and federal

campaign financing laws, the secretary of state is also the depository

for expenditure and receipt statements filed by candidates for state

and federal offices.

As the keeper of the great seal of the State of Minnesota, the

secretary of state certifieS the authenticity of all official records,

documents, proclamations, and executive orders of the governor and

the acts,of the legislature. He is the depository for all original

engrossed and enrolled acts of the Legislature.

Also filed with the secretary of state are incorporation papers

of all corporations, certain financial statements on debts, annual

reports of all corporations engaged in agriculture in Minnesota,

extradition papers, oaths of office, and certain village and municipal

documents.

Until 1970 a major responsibility of the secretary of state was

the registration and licensing of motor vehicles by more than three

hundred deputy registrars of motor vehicles located throughout the

state. This responsibility, along with the former task of issuing

licenses for chauffeurs and school-bus drivers, is now handled by

the Department of Public Safety,-
Thirty-eight states, inclUding Minnesota, have a constitutional-

elective office of secretary of state. Three states have a consti-

tutional secretary of state elected by the legislature. Nine have no'

such office.
The Model State Constitution makes no mention of a secretary

of state and it is assumed that the responsibilities of the office
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are provided for by law.

The Constitutional Commission of 1948, the Minnesota Efficiency

in Government Commission, the Minnesota Self-Survey, and the Gover

nor's Council on Executive Reorganization all recommended removal

of the secretary of state from the Constitution. Opinions differed

on whether the position should be retained and made appointive, or

whether the responsibilities of the office should be dispersed among

other appointed officials.

D. COMMITTEE CONSIDERATION

Many of the factors considered in arriving at other recommenda

tions in this report have entered into our recommendations on the

future constitutional status of the secretary of state.

Generally, the committee feels that the executive branch of

state government should have one, clearly identifiable head. In order

that the governor may be truly responsible to the people for the

actions. of the executive branch, he must have the power to appoint

all officials for whom he is responsible. Good management, efficiency

and responsiveness can allow no exceptions to this general rule.

The responsibilities of the secretary of state are primarily

of an administrative, not a policy-making nature. Voter judgment

is all too often based on name identification or return to office

of a long-time incumbent. The committee would venture to guess

that the average voter does not really know what these responsiQl1

itles are.

The committee is confident that the present re~ponsibllities

of the office of secretary of state could be adequately handled

without electing an officer to such a position.
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E. COMMITTEE RECOMMENDATION

The committee recommends the removal of the office of secre-

tary of state from the Constitution and the reassignment by the

Legislature 'of the present responsibilities of the office. The

committee offers no recommendation on the status or distribution

of the present statutory responsibilities of the office, but refers

the Legislature to the excellent past studies of executive organiza

tion in Minnesota outlined above.

v. OFFICE OF STATE AUDITOR

A. ISSUE

Should the elective-constitutional office of state auditor be
/

retained, or should the office be abolished or be made appointive?

If changed, how should the constitutional and statutory duties of

the office be prOVided for?

B. PRESENT CONSTITUTIONAL LANGUAGE

The constitutional office of state auditor is created in

Article V, Sec. 1. Section 5 provides that the auditor serve a

four-year term. Under Article VIII, Sec.7, the auditor serves as

a member of the State Land Exchange Commission and under Article

VIII, Sec.4, is a member of the State Investment Board. Under

Article IX, Sec.6, subd. 3 and 4, he is responsible for levying

a state property tax to pay back faulted bonds and certificates of

indebtedness. The governor has the power to fill a vacancy in the

office under Article V, Sec. 4, and the auditor may be impeached

under Article XIII, Sec.!.

C. BACKGROUND

The state auditor is the state's chief accounting officer
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and acts with the commissioner of administration and the pUblic

examiner to formulate and prescribe the accounting system used by

all departments and agencies of the state."

The auditor is the pre-auditor of receipts and disbursements

of the state's funds, issuing warrants to allow payment from the

treasury of the state.

In addition to these duties, the auditor serves as a member

of the executive council and several other boards and commissions.

He administers salary and expense payments to district court judges,

the retirement program for legislators, constitutional officers,

and commissioners and district court jUdges. He also apportions

various state aids, is charged with the sale and issuance of certi

ficates of indebtedness and general obligation bonds and manages the

state bond fund.

Oontrary to the beliefs of many people, the state's post-

auditing function is not carried out by the state auditor but is a

responsibility of the pUblic examiner, who is appointed by the governor

with the advice and consent of the State Senate.

Twenty-seven states, including Minnesota~have a constitutional

elective auditor. Six states have a constitutional or statutory

auditor elected by the legislature and seventeen states provide for

the appointment of the auditor or do not have such an officer.

The Model State Constitution makes no mention of an auditor

and it is assumed that the officer would be created by the legislature

and appointed by the governor.

The Constitutional Commission of 1948, the Minnesota Efficiency

in Government .Commission, the Minnesota Self-Survey, and the Gover

nor's Council on Executive Reorganization all recommended removal

of the auditor from the State Constitution. Opinions'differed on
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whether the position should be retained as appointive, or whether the

responsibilities of the office should be dispersed among other

appointed officials.

D. COMMITTEE CONSIDERATION

The recommendations of the committee on the constitutional

status of the auditor are based on two major fundamentals of

accounting outlined by Auditor Rolland Hatfield in his testimony

before the committee on June 1.

The first fundamental is that pre-auditing and post-auditing

functions should be performed entirely separately. The present overlap

and duplication of such responsibilities is, of course, contrary to

this fundamental.

Secondly, sound accounting principles dictate that the post

auditor should not be appointed by the person or office he is to

audit. The fact that the present post-audit function is carried out

by the pUb~ic examiner, who is appointed by the governor, is in clear

violation of these sound accounting principles.

Auditor Hatfield also points out the importance of having an

auditor (either pre- or post-) who is qualified as an accountant, a

qualification which would be better established and enforced through

civil service or a screening committee of certified public accountants

than through election.

E. COMMITTEE RECOMMENDATIONS

The committee recommends the removal of the office of state

auditor from the Constitution and the reassignment of the reuponsi

bilities of the office by statute. Although the committee is not

prepared to outline specifically this reassignment, it does commend
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to the Legislature the following recommendations of Auditor Hatfield;

1) The transfer of the entire pre-auditing function to the Depart

of Administration, to be incorporated with the budget and central

accounting functions already being perfommed by that department.

2) The creation of a new state auditing department responsible

for post-auditing all state government agencies. The head of such

a department would be appointed by the Legislature. The department

would be responsible for both annual financial audits and periodic

performance or operational audits.

3) The assignment of the post-auditing function of local govern

ments to the pUblic examiner. The public examiner would also be

appointed by the Legislature.

4) The requirement that the public examiner and auditor be certi

fied pUblic accountants and that the Legislature make the appointment

from a list of eligible CPA's submitted by the Minnesota Society of

Certified Public Accountants.

5) The appointment of both the auditor and pUblic examiner for a

term of six to ten years, sUbject to removal only for cause.

VI. OFFICE OF STATE TREASURER

A. ISSUE

Should the elective-constitutional office of state treasurer

be retained, or should the office be abolished, or be made appointive?

If changed, how should the constitutional and statutory duties of the

office be provided for?

B. PRESENT CONSTITUTIONAL LANGUAGE

The con~titutlona1 office of state treasurer is created in

Article V, Sec. 1. Section 5 provides that the treasurer serve a
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four-year term. In Article IV, Sec. 32b, he is charged with respon

sibility for holding the internal improvement land fund and he must

maintain a state bond fund under Article IX, Sec. 6, sUbd.4. He is

a member of the 8tate Board of Investment under Article VIII, Sec.~.

He is required to publish an annual report of the receipts and expen

ditures of the state by Article IX, Sec.ll. The governor has the

power to fill a vacancy in the office under Article V, Sec. 4 and the

auditor may be impeached under Article XIII, Sec. 1.

C. BACKGROUND

The state treasurer 1s responsible for holding all state funds

including investments. The investments include securities held for

permanent trust funds, the retirement associations, short-term cash

investments, and securities pledged as collateral.

The treasurer is the paymaster for the state and keeps records

of all receipts and disbursements of state government. He receives

tax receipts from various sources as well as other income items from

state departments and institutions.

The bonded indebtedness unit of the treasurer's office keeps

records of the indebtedness of the state, redeems bonds at maturity,

and pays interest as it falls due on outstanding issues.

The treasurer's liquor stamp division sells liquor tax stamps

and distributes receipts to various funds as prescribed by statute.

In addition to these duties, the treasurer serves on a number

of state boards and commissions, including the executive council

and the state and public employees retirement association boards.

Forty states, including MInnesota, have a constitutional-elective

state treasurer. Four state treasurers are constitutional and elected
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by the legislature and the remaining six states either do not have

a state treasurer or provide for his appointment by statute.

The Model State Constitution makes no mention of a state treasurer

and it is assumed that the officer would be created by the Legislature

and appointed by the governor.

The Constitutional Commission of 1948, the Minnesota Efficiency

in Government Commission, the Minnesota Self-Survey, and the Governor's

Council on Executive Reorganization all recommended removal of the

state treasurer from the state Constitution. Opinions differed on

whether the position should be retained as appointive or whether the

responsibilities of the office should be dispersed among other

appointed officials.

D. COMMITTEE CONSIDERATION

The committee's concern for efficiency and responsiveness in

state government expressed in earlier discussion holds true in its

recommendations on the future of the constitutional office of state

treasurer.

Again, the kind of qualifications required for the occupant of

such a position might be better established and assured by civil

service or a screening committee of financial experts.

The committee has every confidence in the ability of a governor,

who is the true executive head of state government, to select a person

to fulfill the responsibilities of the state treasurer in collecting

and disbursing state funds.

E. COMMITTEE RECOMMENDATIONS

The.:·committee recommends the removal of the office of state

treasurer from the Constitution and the reassignment of the

-20-



responsibilities of the office by statute. The committee offers

no recommendation on the status or distribution of the statutory

responsibilities of the office but refers the Legislature to the

excellent studies of executive organization in Minnesota outlined

above.

VII. OTHER CONSTITUTIONAL BOARDS AND COMMISSIONS

Since adoption of the committee's recommendations as reported

above would largely eliminate the members of four constitutionally

created boards and commissions and since the committee is not in a

position to recommend abolishment of the boards and commissions

themselves, the following recommendations are made:

A. P6rdon Board (Article V, Sec.4)

When the original state constitution was adopted in 1857, the

governor had the sole power to "grant reprieves and pardons after

convi~tlon for offenses against the state." The present pardon

board consisting of the governor, attorney general, and chief justice

was created by a constitutional amendment approved in 1896.

As a member of the present pardon board, Chief Justice Oscar R.

Knutson states in a letter to the committee:

"If the attorney general is to be eliminated from the pardon
board, it probably would be best to go back to the original
constitutional provision and have the pardoning power rest in
the governor alone. As a matter of fact, historically, the
pardoning power has been considered mainly an executive
function. I suppose if anyone is to be eliminated, it should
be the chief justice of the supreme court, as pardoning is
really not a jUdicial function. It is the court's responsi
bility to determine whether a person has had a fair trial,
but after a case has been affirmed by the supreme court it
becomes somewhat difficult for the chief justice to pass on
an application for a pardon or a reprieve:"

The committee 1s included to agree with the chief justice and

recommends that the board of pardons be deleted from the Constitution
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and that the governor be given the sole power of pardon, sUbject

to procedures established by the Legislature.

B. State Board of Investment (Article VIII, 3ec.4)

The committee recommends that the state board of investment

be retained in the Constitution but that its membership be estab

lished by law. The state board of investment presently consists

of the governor, aUditor, secretary of state, treasurer, and attorney

general.

C. State Land Exchange Commission (Article VIII, 3ec.7)

The committee recommends that the state land exchange commission

be retained in the constitution but that its membership be established

by law. The state land exchange commission presently consists of the

governor, aUditor, and attorney general.

D. State Canvassing Board (Article V, 8ec.2)

The committee recommends the deletion of reference to the state

canvassing board in the Constitution. The committee also recommends

to the Commission's Bill of Rights Committee the addition of a new

section to Article VII authorizing the Legislature to provide for the

administration of elections and the canvassing of election returns.

VIII. POWERS OF THE GOVERNOR

Generally speaking, the committee has no object~on to the grant

of powers to the governor provided in Article V, Sec. 4. Those powers

are presently spelled out as follows:

Powers and duties ot governor. Sec.4. The governor
shall communicate by message to each session of the
legislature such information touching the state and
condition of the country as he may deem expedient. He
shall be commander-in-chief of the military and naval
forces, and may callout such forces to execute the
laws, suppress insurrection and repel invasion. He
may require the opinion, in writing, of the principal
officer in each of the executive departments upon any
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sUbject relating to the dutie~ of their respective
offices; and he shall have power, in conjunction with
the board of pardons, of which the governor shall be
ex officio a member, and the other members of which
shall consist of the attorney general of the State of
Minnesota and the chief justice of the supreme court
of the State of Minnesota, and whose powers and
duties shall be defined and regulated by law, to grant
reprieves and pardons after conviction for offenses
against the State, except in cases af impeachment. He
shall have power, by and with the advice and consent
of the Senate, to appoint notaries pUblic, and such
other officers as may be provided by law. He shall
have power to appoint commissioners to take the ack
nowledgment of deeds or other instruments in writing,
to be used in the state. He shall have a negative upon
all laws passed by the legislature, under such rules
and limitations as are in this Constitution prescribed.
He may on extraordinary occasions convene both houses
of the legislature. He shall take care that the laws
be faithfully executed, fill any vacancy that may occur
in the office of secretary of state, treasurer, auditor,
attorney general, and such other state and district
offices as may be hereafter created by law, until the
end of the term for which the person who had vacated
the office was elected, or the first Monday in January
following the next general election whichever is sooner,
and until their successors are chosen and qualified.

With the deletion of the attorney general, lieutenant governor,

aUditor, secretary of state, and treasurer as outlined in prior

sections and with the governor authorized to appoint the officers

to whom the responsibilities of the deleted offices are given, it

is the hope of the committee that Minnesota will have an efficient,

responsive and visible state government equipped to handle properly

the problems of an increasingly complex society.

Under such a system the continuing vitality of state government

depends on two important factors. One, of course, is the ability of

the voters to choose a chief executive who is worthy of the responsi

bilities delegated to him under such a system. We have every confi

dence in the ability of the voters of our state to make such a choice.

The second factor is that the structure of state government be

flexible enough to adapt to changing demands for delivery of services
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to the state's citizens. To that end, the Model State Constitu

tion and several of the newer state constitutions, inclUding that

of Illinois, have provided specific constitutional language to

authorize the governor to undertake major executive reorganization

without the action of the Legislature. Conditions for such reorgani

zation are set out in the Model State Constitution as follows:

Section 5.06. Administrative Departments ••• but
the governor may make such changes in the allocation
of offices, agencies and instrumentalities, and in
the allocation of such functions, powers and duties,
as he considers necessary for efficient administra
tion. If such changes affect existing law, they shall
be set forth in executive orders, which shall be sub
mitted to the legislature while it is 1n session, and
shall become effective, and shall have the force of law,
sixty days after submission, or at the close of the
session, whichever 1s sooner, unless specifically modi
fied or disapproved by a resolution concurred in by a
majority of all the members of each house.

A similar statutory recommendation was made to the 1969 session

of the Minnesota Legislature by then Governor: Harold LeVander in a

special message. The Legislature acted on the recommendation and

even went beyond it to provide in MS 16.125 and 16.13 that the gover-

nor may transfer any function, person, or appropriation deemed ad-

visable for purposes of effecting economy and efficiency in state

government. The provisions appear to give the governor the right

to implement executive reorganization without waiting for the legis

lative session and without legislative approval, a reform recommended

in the above-quoted section from the Model state Constitution.

(Section 16.125 does require that transfers of functions or appropria

tions be reported to the Senate Finance and House Appropriations

Committees.)

To date, there has been no constitutional challenge to the dele

gation of such authority to the governorJand the committee sees

nothing in the present Constitution to prevent such a ,delegation.
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Until and unless such a successful challenge is made to the

governor's reorganization powers as outlined above, the committee

recommends no specific constitutional authorization of that authority.

Rather, the committee recommends the further use of present executive

reorganization powers to continually evaluate and update the delivery

of state government services to Minnesotans.

IX. IMPEACHMENT AND REMOVAL PROVISIONS

A. ISSUE

Should present provisions in the Constitution spelling out the

practice and procedures for impeachment and removal be altered? If

so, in what manner?

B. PRESENT CONSTITUTIONAL LANGUAGE

1) Impeachment:

Article XIII of the Constitution contains most provisions re

garding impeachment. Section 1 of the article states that the governor,

secretary of state, treasurer, aUditor, attorney general, and jUdges of

the state supreme court and district courts may be impeached ro~ corrup

tion 1n office and crimes and misdemeanors. Conviction results in

removal from office and a ban on future office-holding in the state.

Impeachment does not preclude normal criminal actions for crimes.

Under Section 3, an officer may not exercise his duties during an

impeachment trial. Section 5 provides that there must be 20 days~

notice to the accused official before an impeachment trial may begin.

The only reference to the lieutenant governor in Article XIII 1s in

Section 4, where it 1s provided that the lieutenant governor may not

act as a member of the court of impeachment against the governor.
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Section 14 of Article IV provides that the House of Represen

tatives has the sole power to impeach by a majority vote of all

elected members. As is the case with the Congress, the State Senate

tries the impeachment, a two-thirds vote being necessary for conviction.

2) Removal:

Under Section 2 of Article XIII, the Legislature may provide

for the removal of inferior officers for malfeasance or nonfeasance

in performance of their duties. The Legislature has provided for

the removal of officials appointed by the governor whose term of

service is not prescribed by law in MS 4.04. Probate judges, court

clerks, various county officials and others may be removed for mal-

feasance or nonfeasance after notice and hearing under MS 351.03.

C. BACKGROUND

1) Impeachment:

Impeachments are understandably rare, in states as well as on
,

a national level. As William Anderson relates 1n his History of

the Constitution of Minnesota (1927), the state treasurer, William

Seeger, was impeached and convicted in 1873 for mishandling state

funds. The experience apparently started a movement to strengthen

the Constitution as regards handling of state funds; the result was

adoption in 1873 of the present language of Article IX, Sec. 12.

In 1818, a district judge, Sherman Page, was impeached by the

House of Representatives upon a petition by citizens of Mower County.

The proceedings took an incredible amount of the Legislature's time,

from February through June of that year. JUdge Page was charged by

the house wit~ eight counts of malicious ill-treatment of individuals,

one of insult to the county grand jury, and one of "offensive demeaner"
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toward officers of the county and the court. Apparently, the moti

vation for the impeachment rose out of some vigorous prosecutions

Page had instigated while a county prosecutor. As it turned out,

none of the ten charges were sustained in the Senate tiral, although

several of them did get a majority vote. Judge Page attempted to

gain reelection 1n 1879, but failed ~nd eventually moved to California.

Finally, there was the impeachment of Judge Eugene St. Julien Cox

in 1881-82. JUdge Cox was impeached for drunkenness and immoral be

havior. After trials and hearings lasting five months, Judge Cox

was convtct~dOID.:.:·3even of the twenty charges, by a bare two-thirds

vote (25 to 12). The evidence covered nearly 1,700 pages; 60 witnes

ses appeared for the House managers and over 100 for the defense.

The cost of the impeachment and trial was reported to be ten times as

much as the salary of the chief justice of the state supreme court

and proposals were made to change the procedure. Judge Cox's friends

obtained an expungement resolution in 1891, but, like JUdge Page,

he found it desirable to emigrate to California.

2) Removal:

Removal, as provided by the Legislature, has been used more fre

quently than impeachment. Since the courts participate in removal,

there has been more interpretation of removal provisions than of

impeachment provisionsjover which the Senate presides. (For a detailed

discussion of removal in Minnesota through 1936, see E. Jennings,

"Removal from Public Office in Minnesota;· 20 Mlnn.Law Review 721 (1936).)

D. COMMITTEE CONSIDERATION

Generally, the committee believes that the impeachment power

should be retained in its present form. Impeachment is an extraordinary
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and rare remedy for punishing political rivals and is rarely

used to remove any officer who has committed a crime. In Minnesota's

history, only one of the three officers impeached (Seeger) seemed to

deserve it and his case would now not be handled primarily under

Article XIII, but rather under provisions of Article IX, Sec. 12.

The other two cases of impeachment, one ending in conviction and

one not, seem to have been politically motivated.

The committee does, however, believe that the lieutenant gover

nor should be sUbject to impeachment on the same basis as the governor.

Stylistic changes might be 1n order to unify the impeachment

provisions within one article. In line with other recommendations

of this committee, reference to certain constitutional officers

should be deleted. To provide for the possible addition of a con

stitutional or statutory intermediate court of appeals, specific

reference to "judges of the supreme and district courts" might be

replaced by a more general reference to "judges" in Sec. 1. (Under a

proposed constitutional amendment appearing on the ballot this November,

the Legislature may provide for the discipline and removal of all

judges. In light of the cost of impeachment proceedings, such a

legislatively established procedure for removal of judges would be

a desirable alternative to impeachment.)

E. COMMITTEE RECOMMENDATIONS

The committee recommends no change in the ge~e~al power of the

Legislature to impeach constitutional officers and judges. except

that the committee recommends the addition of the lieutenant governor

to those officers who may be impeached.
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The committee recommends to the Commission's Structure and

Form Committee the transfer of Article IX, Sec. 14 to Article XIII

and an appropriate renumbering of present sections in Article XIII.

The committee recommends deletion of reference to the attorney

general, secretary of state, treasurer, and auditor and specific

reference to supreme and district court judges in present section 1.

Under the new language, only the governor and judges could be

impeached.

The committee recommends deletion of Article XIII, Sec.4,

which provides that the lieutenant governor shall not participate

in the impeachment trial of the governor. (Under another constitu

tional amendment on this November's ballot, the lieutenant governor

would not be the presiding officer of the Senate, making this present

section somewhat confusing and contradictory.)

X. SUMMARY OF RECOMMENDATIONS

The committee recommends adoption of Constitutional Amendment

#2 appearing on the November 7 election ballot/which would require

the governor and lieutenant governor to run on a joint election

ballot; would allow the Legislature to define the compensation of

the lieutenant governor;and would remove the lieutenant governor

as the presiding officer of the State Senate. The committee further

urges the prompt implementation of the spirit of the amendment by

the Legislature through reasonable adjustment of the compensation of

the lieutenant governor and a reasonable alteration in the duties

and responsibilities of the office.

The committee recommends the removal of the elective attorney

general from the Constitution. The committee recommends that the
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constitutional·responsibilities now held by the attorney general

be redesignated by the Legislature to (an) official(s) appointed

by the governor. The committee offers no specific recommendations

for statutory changes in this regard but directs the Commission's

attention to the excellent work done by past studies of executive

organization in Minnesota.

The committee recommends removal of the offices of secretary

of state, aUditor, and treasurer from the Constitution and the

reassignment by the Legislature of the ponstitutional responsibilities

of these offices. The committee offers no recommendation on the status

or distribution of the statutory responsibilities of the offices, but

refers the Legislature to the excellent studies of executive organi

zation in Minnesota.

The committee recommends that the board of pardons be deleted

from the Constitution and that the governor be given the sale power

of pardon SUbject to procedures established by the Legislature.

The committee recommends that the State Land Exchange Cornmission

and State Board of Investment be retained in the Constitution but that

their memberships be established by law.

The committee recommends deletion of reference to the state

canvassing board 1n the Constitution. The committee also recommends

to the Commission's Bill of Rights Committee the addition of a new

section to Article VII authorizing the Legislature to provide· for

the administration of elections and the canvassing of election returns.

The committee recommends no change in the general power of the

Legislature to impeach constitutional officers and judges except

that the lieutenant governor be added to the list of those officers

who may be impeached.
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XI. DRAFT CONSTITUTIONAL AMENDMENT

A bill for an act

proposing an amendment to the Minnesota Con
stitution, Article IV, Sections 5, 11, and
32(b), Article V, Article VIII, Sections 4 and 7,
Article IX, Section 6, Subdivisions 3 and 4, and
Section 11; Article XV, Section 4; and Article XIII,
Section 1; and repealing Article XIII, Section 4;
removing certain offices from the constitution.

BE IT ENACTED BY THE LEGISLATURE O~ THE STATE OF MINNESOTA:

Section 1. The following amendment to the Minnesota Consti

tution, changing Article IV, Sections 5, 11 and 32(b), Article VIII,

Sections 4 and 7, Article IX, Section 6, Subdivisions 3 and 4, and

Section 11, Article XIII, Sections 1 and 4, and Article XV, Section 4;

repealing the present Article V, and creating a new Article V is

proposed to the people. If the amendment is adopted Article IV,

Section 5, will read as follows:

Sec. 5. ~Re-HeY8e-e~-Re~pe6eR~a6~YeeEach house shall elect

its presi~ing officer and 6He-geRa6e-aRa-He~ee-e~-He~peeeR~a&~Yee

BRa~~-e±ee6 such other officers as may be provided by law; they shall

keep ~ournals of their proceedings, and from time to time pUblish

the same, and the yeas and nays, when taken on any question, shall

be entered on such journals.

Article IV, Section 11, will read as follows:

Sec. 11. Every bill which shall have passed the Senate and

the House of Representatives, in conformity to the rules of each

house and the joint rules of the two houses, shall, before it becomes

a law, be presented to the governor of the state. If he approves,

he shall sign and deposit it ~R-&Re-e~~~ee-e~-eeepe6apy-e~-e6a&e-~ep

~pe8ep¥a&~eR as provided by law, and notify the house where it

originated of the fact. But if not, he shall return it, with his
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objections, to the house in which it shall have originated; when

such objections shall be entered at large on the journal of the same,

and the house shall proceed to reconsider the bill. If, after such

reconsideration, two-thirds of that house shall agree to pass the

bill, it shall be sent, together with the objections, to the other

house, by which it shall likewise be reconsidered; and if it be

approved by two-thirds of that house it shall become a law. But in

all such cases the votes of both houses shall be determined by yeas

and nays, and the names of the persons voting for or against the

bill shall be entered on the journal of each house, respectively.

If any bill shall not be returned by the governor within three days

(Sundays excepted) after it shall have been presented to him, the

same shall be a law in like manner as if he had signed it, unless

the Legislature, by adjournment within that time, prevents its

return. Bills may be presented to the governor during the three

days following the day of the final adjournment of the Legislature

and the Legislature may prescribe the method of performing the acts

necessary to present bills to the governor after adjournment. The

governor may approve, sign and file ~R-~Ae-.~~~ee-e~-~Re-eeepe~ap,

e~-e~a~e as prOVided by law, within 14 days after the adjournment

of the legislature, any act passed during the last three days of the

session, and the same shall become a law. If any bill passed during

the last three days of the session is not signed and filed within

14 days after the adjournment, it shall not become a law.

If any bill presented to the governor contain several items

of appropriation of money, he may object to one or more of such

items, while approving the other portion of the bill. In such

case he shall ~ppend to the bill, at the time of signing it, a

statement of the items to which he objects, and the appropriation
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so objected to shall not take effect. If the legislature be in

session, he shall transmit to the house in which the bill originated

a copy of such statement, and the items objected to shall be separately

reconsidered. If, on reconsideration, one or more of such items be

approved by two-thirds of the members elected to each house, the

same shall be a part of the law, notwithstanding the objections of

the governor. All the provisions of this section, in relation to

bills not approved by the governor, shall apply in cases in which he

shall withhold his approval from any item or items contained in a

bill appropriating money.

Article IV, Section 32(b) will read as follows:

Sec. 32 (b). All lands donated to the state of Minnesota for

the purpose of internal improvement, under the eighth section of

the act of Congress, approved September fourth, ei~hteen hundred

and forty-one, being "An act to appropriate the proceeds of the

sale of the public lands, and to grant pre-emption rights," shall

be appraised and sold, in the same manner and by the same officers,

and the minimum price shall be the same as is provided by law for

the appraisement and sale of the school lands, under the provisions

of title one (1), chapter thirty-eight, of the General Statutes,

except the modifications hereinafter mentioned. All moneys derived

from the sales of said lands shall be invested in the bonds of the

United States, or of the State of Minnesota issued since 1860; and

the moneys so invested shall constitute the Internal Improvement

Land Fund of the State. All moneys received by the county treasurer

under the provisions of title one (1), chapter thirty-eight (38),

aforesaid, derived from the sale of internal improvement lands, shall

be held at all times subject to 6ae order and direction e~-6He-e~a&e
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6peae~pep in accordance with law, for the benefit of the fund to

which it belongs; and on the fifteenth day of June in each year,

and at such other times as he may be requested ee-~e-Qe-BY-~fte-e~a~e

6pea8~pep in accordance with law, he shall pay over to the said state

6peaa~pep all moneys received on account of such fund.

The bonds purchased in accordance with this amendment shall be

transferable only upon the order of the governor, and on each bond

shall be written "Minnesota Internal Improvement Land Fund of the

State, transferable only on the order of the governor."

The principal sum from all sales of internal improvement lands

shall not be reduced by any charges or costs of officers, by fees,

or by any other means whatever; and section fifty (50), of title one

(1), chapter thirty-eight (38), of the General Statutes, shall not be

applicable to the provisions of this amendment, and wherever the words

"school lands" are used in said title, it shall read as applicable to

this amendment, "Internal Improvement Lands."

The force of this amendment shall be to authorize the sale of

the internal improvement lands, without further legislative enactment.

The new Article V will read as follows:

ARTICLE V

Section 1. The executive power of the state is vested in a

governor and a lieutenant governor who shall be chosen by a single

vote applying to both offices, in a manner prescribed by law.

Sec. 2. The term of office for the governor and lieutenant

governor shall be four years, and until their successors are chosen

and qualified. They shall have attained the age of 25 years and

shall have been bona fide residents of the state for one year next

preceding their election. They shall be citizens of the United States.
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/ Sec. 3. The governor shall communicate by message to each

session of the legislature such information touching the state and

condition of the country as he may deem expedient. He shall be

commander-in-chief of the military and naval forces, and may call

out such forces to execute the laws, suppress insurrection and repel

invasion. He may require the opinion, in writing, of the principal

officer in each of the executive departments upon any subject relating

to the duties of their respective offices; and he shall have power,

subject to the procedures prescribed by law, to grant reprieves and

pardons after conviction for offenses against the State, except in

cases of impeachment. He shall have power, by and with the advice

and consent of the Senate, to appoint notaries public, and such other

officers as may be provided by law. He shall have power to appoint

commissioners to take the acknowledgment of deeds or other instruments

in writing, to be used in the State. He shall have a negative upon

all laws passed by the Legislature, under such rules and limitations

as are in this Constitution prescribed. He may on extraordinary

occasions convene both houses of the legislature. He shall take care

that the laws b~ faithfully executed, fill any vacancy that may occur

in the state and district offices as may be created by law until the

end of the term for which the person who had vacated the office was

elected, or the first Monday in January following the next general

election whichever is sooner, and until their successors are chosen

and qualified.

Sec. 4. The compensation, powers, and duties of the lieutenant

governor shall be prescribed by law.

Sec. 5. In case a vacancy should occur, from any cause Whatever,

in the office of governor, the lieutenant governor shall be governor

during such vacancy. In case the governor shall be unable to discharge
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the powers and duties of his office, the same shall devolve on the

lieutenant governor. The Legislature shall provide by law for the

case of the removal, death, resignation, or inability of the governor,

governor-elect, lieutenant governor, or lieutenant governor-elect,

and may provide by law for the continuity of government in periods

of emergency resulting from disasters caused by enemy attack in this

state, including but not limited to, succession to the powers and

duties of public office and change of the seat of government.

Sec. 6. Each officer created by this article shall, before

entering upon his duties, take an oath of affirmation to support

the Oonstitution of the United States and of this State, and faith

fully discharge the duties of his office to the best of his judgment

and ability.

Article VIII, Sec. 4, will read as follows:

Sec. 4.. The permanent school fund of the state shall consist

of (a) th~ proceeds of such lands as are or hereafter may be granted

by the United States for the use of schools within each township,

(b) the proceeds derived from swamp lands granted to the state, and

(a) all cash and investments now or hereafter credited to the permanent

school fund and to the swamp land fund. No portion of said lands shall

be sold otherwise than at pUblic sale, and in the manner provided by

law. All funds arising from the sale or other disposition of such

lands, or income accruing in any way before the sale or disposition

thereof, shall be credited to the permanent school fund. Within

limitations prescribed by law, to secure the maximum return thereon

consistent with the maintenance of the perpetuity of the fund, such

fund may be invested in: (1) interest bearing fixed income securities
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guaranteed in full as to payment of principal and interest by the

United States, bonds of the state of Minnesota, or its political

subdivisions or agencies, or of other states, but not more than

50 percent of any issue by a political subdivision, shall be pur-
I

chased; (2) stocks of corporations on which cash dividends have been

paid from earnings for five consecutive years or longer immediately

prior to purchase, but not more than 20 percent of said fund shall

be invested therein at any given time, nor more than five percent of

the voting stock of anyone corporation be owned; (3) bonds of cor-

porations whose earnings have been at least three times the interest

requirements on outstanding bonds for five consecutive years or

longer immediately prior to purchase, but not more than 40 percent

of said fund shall be invested in corporate bonds at any given time.

The percentages referred to above shall be computed using the cost

price of the stocks or bonds. The principal of the permanent school

fund shall,be perpetual and inviolate forever; provided, that this

shall not prevent the sale of any pUblic or private stocks or bonds

at less than the cost thereof to the fund; however, all losses not

offset by all gains, shall be repaid to the fund from the interest

and dividends earned thereafter. The net interest shall be distri-

buted to the different school districts of the state in proportion

to the number of scholars in each district between the ages of five

and twenty-one years. No such investment shall be made until approved

by a board of investment consisting of the governor;-~Ae-B~a~e-a~e~&ePT

&fte-e~a~e-&peae~peFT-~Re-8eepe~ap~-9~-8~a~eT-aRQ-tRe-a~~9PRe~-~eRepa*T

and other members provided by law who are hereby constituted a state

board of investment for the purpose of administering and directing the

investment of all state funds.
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The state board of investment shall not permit the fund to

be used for the underwriting or direct purchase of municipal

securities from the issuer or his agent.

Article VIII, Section 7, will read as follows:

Sec. 7. Any of the pUblic lands of the state, including lands

held in trust for any purpose, may, with the unanimous approval of

a commission consisting of the governOrT-&fte-a&&ePRe,-geRepa~-8R&

&fte-e~a&e-aY&'~ePT and other members provided by law be exchanged

for lands of the United States and/or privately owned lands in such

manner as the legislature may prOVide, and the lands so acquired

shall be sUbject to the trust, if any, to which the lands exchanged

therefor were subject, and the state shall reserve all mineral and

water power rights in lands so transferred by the state.

Article IX, Section 6, Subdivision 3, will read as follows:

Subd. 3., As authorized by law, certificates of indebtedness may

be issued during each biennium, commencing on July I in each odd

numbered year and ending on and including June 30 in the next odd

numbered year, in anticipation of the collection of taxes levied for

and other revenues appropriated to any fund of the state for expendi

ture during that biennium.

No such certificates shall be issued with respect to any fund

when the amount thereof with interest thereon to maturity, added

to the then outstanding certificates against the same fund and

interest thereon to maturity, will ex~eed the then unexpended balance

of all moneys which will be credited to that fund during the biennium

under existing laws; except that the maturities of any such certifi

cates may be extended by refunding to a date not later than De~ember 1

of the first full ~alendar year following the biennium in which such
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certificates,were issued. If moneys on hand in any fund are not

sufficient to pay all non-refunding certificates of indebtedness

issued on such fund during any biennium and all certificates refund

ing the same, plus interest thereon, which are outstanding on

December I immediately following the close of such biennium, the

e~a~e-a~&~&ep governor shall levy upon all taxable property in

the state a tax collectible in the then ensuing year sufficient

to pay the same on or before December I of such ensuing year, with

interest to the date or dates of payment.

Article IX, Section 6, Subdivision 4, will read as follows:

Subd. 4. Public debt other than certificates of indebtedness

authorized in subdivision 3 shall be evidenced by the issuance of

the bonds of this state. All bonds issued u~der. the provisions of

this section shall mature within not more than 20 years from their

respective dates of issue, and each law authorizing the issuance of

such bonds shall distinctly specify the purpose or purposes thereof

and the maximum amount of the proceeds authorized to be expended for

each purpose. The state &pee8~pep shall maintain a separate and

special state bond fund on A~6 its official books and records, and

when the full faith and cr-dit of the state has been pledged for

the payment of such bonds the e&a~e-a~&~&ep governor shall levy each

year on all taxable property within the state a tax sufficient, with

the balance then on hand in said fund, to pay all principal and

interest on state bonds issued under the provisions of this section,

due and to. become due within the then ensuing year and to and inclu

ding July I in the second ensuing year. The- legislature may by law

appropriate funds from any source to the state bond fund, and the

amount of moneys actually received and on hand pursuant to such
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appropriations prior to the levy of such tax in any year, shall be

used to reduce the amount of tax otherwise required to be levied.

Article IX, Section 11, will read as follows:

Sec. 11. There shall be published e~-~Re-~pea8ypePT in at

least one newspaper printed at the seat of government, during the

first week in January in each year, and in the next volume of the

acts of the legislature, detailed statements of all moneys drawn

from the treasury during the preceding year, for what purpose and

to whom paid, and by what law authorized; and also of all moneys

received, and by what authority and from whom.

Article XIII, Section 1, will read as follows:

Section 1. The governor, lieutenant governor, eeepe6ap,-e~

e~a6eT-~peaeypep,-a~Q~~ePT-a~~ePRey-geRepa±Tand ~Ae judges e~-~Ae

e~~peMe-aRe-e~8~pie~-ee~p~eTmay be impeached for corrupt conduct

in office, or for crimes and misdemeanors; but judgment in such case

shall not extend further than to removal from office and disqualifi

cation to hold office of honor, trust or profit in this State. The

party convicted thereof shall nevertheless be liable and sUbject to

indictment, trial, jUdgment and punishment, according to law.

Article XIII, Section 4 will be repealed:

Article XV, Section 4, will read as follows:

Sec. 4. There shall be a seal of the StateT-wa~e8-eAa~±-ee

Kep~-e,-~a&-eeepe~ap~-e~-86a~eT-aRe-eeused e,-a~M-e~~~e~a~±,-as

provided by law, and 8aa±± ee called the great seal of the State

of MinnesotaT ~ aAQ It shall be attached to all the official acts

of the governor (his signature to acts and resolves of the legis

lature excepted) requiring authentication. The legislature shall
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provide for an appropriate device and motto for said seal.

The present Article V will be repealed.

Sec. 2. The proposed amendment shall be submitted to the

people at the 1974 general election. The question proposed shall be:

"Shall the Minnesota Constitution be amended to remove

the secretary of state, the state aUditor, the state

treasurer and the attorney general from the Constitution?

Yes

No

-41-

"



XII. BIBLIOGRAPHY

Published Material

Report of the Constitutional Commission of Minnesota, St. Paul,
1948.

How to Achieve Greater Efficiency and .Economy in Minnesota's
Government, Minnesota EffIciency in Government Commission,
(Little Hoover Commission), 1950.

Reports of the Functional Task Forces and Summary Revision,
Minnesota Self-Survey, 1955-56.

Reports of the Operational Task Forces and Summary Evaluation,
Minnesota Self-Survey, 1955-58.

A Summary of Earlier Comprehensive Survey Proposals for Executive
Reorganization, state of Minnesota, PublIc Administration
Service, Chicago, 1968.

Modernizing State Executive Organization, Government of Minnesota,
Public Administration Service, Chicago, 1968.

Report of the Governor's Council on Executive ReQDganization, 1968.

Model State Constitution, National Municipal League, Sixth Edition
(Revised), 1970.

Internal Staff Research

"Stafr Memorandum on Constitutional Orficers in the Fifty
States" by Stan Ulrich, February 7, 1972

"Stafr Memorandum on the Legislative History of Article V"
by Stan Ulrich, February 26, 1972

"Staff Memorandum on Impeachment and Removal or Officers"
by stan Ulrich, May 22, 1972

Testimony and Letters to the Committee

Testimony from June 1, 1972 hearing:

State Treasurer Val Bjornson
State Auditor Rolland F. Hatfield
Former Lieutenant Governor James B. Goetz
Former Secretary of State Joseph L. Donovan

-42-



Letters to the Committee:

Attorney General Warren Spannaus
Congressman Bill Frenzel
Secretary of State Arlen I. Erdahl
Governor Wendell R. Anderson
STate Treasurer Val Bjornson
Kenneth A. Mitchell, Minneapolis
Thorwald H. Anderson, U.S.Attorney's Office, Minneapolis
Lawrence A. Wallin, Department of Political Science, Hibbing
Rudolph Hanson, Albert Lea, Attorney
Rev. Alton Motter, Minnesota Council of Churches
Stanley G. Peskar, League of Minnesota Municipalities
District JUdge Lindsay G. Arthur

-43-



EDUCATION COMMITTEE
COMMITTEE REPORT

, )
" -



COMMITTEE

Representative O. J. Heinitz

Mr. Orville Evenson

Mr. Duane Scribner

Research Assistants:

Professor Fred Morrison
Jon Hammarberg
Joseph Hudson

,,-.

c



TABLE OF CONTENTS

I. Introduction

II. Aid to Non-Public Schools
(Art. I, Sec.16; Art.VIII, Sec.2)

III. Equalization of School Finances
(Art. VIII, Sees. 1 and 2)

IV. The Organization of Higher Education
(Art. VIII, Sec. 3)

A. Higher Education in General

B. The University of Minnesota

V. Other Issues

Page
1

5

17

27

27

27

35

A. Organization of State Education Dept. 35

B. Permanent School Fund and Permanent 36
University Fund
(Art. VIII, Sees. 4-7)

VI. Summary of Conclusions

Footnotes

Appendix

37

39

41



The Commission adopted all of the Committee's

recommendations contained in this report.



REPORT OF THE EDUCATION COMMITTEE

CHAPTER I

INTRODUCTION

The Education Committee has considered provisions of

the Minnesota Constitution relating to Education. These

provisions are primarily contained in Article VIII of the

Constitution. 1

The committee has also studied other provisions of the

Constitution relating to ~duc8tion, particularly Article I,

Sec. 16.

The committee inieiated its study by contacting the

individuals and groups who have an interest in educational

matters. This included those who, over the years, have been

involved in educational issues before the Legislature and others

who asked to be added to our mailing list. The committee asked

these individuals and groups to identi.fy problem areas in the

Minnesota Constitution which require consideration. The com

mittee staff also did research in the area of educa.tion law to

identify other issues.
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The committee then concentrated on three major problem

areas for further study:

(1) Aid to non-public schools (Chapter II of this report.)

(2) Equalization of public school finance; this problem

is sometimes referred to as the state financing of the full

costs of elementary and secondary education (Chapter III of

this report.)

(3) The organization of higher education in the State,

including the question of the constitutional status of the

university of Minnesota. (Chapter IV of this report.)

In addition, the committee gave summary attention to

two other topics:

(1) The organization of the State Department of Education

(2) The restrictions' on the investment and use of the

Permanent School Fund and the Permanent University Fund. These

topics are discussed in Chapter V of this report.

In making our recommendations, the corr~ittee has con

stantly kept in mind the limitation of our task. We are

discussing problems with the ntate Constitution. We view the

Constitution as establishing a broad framework for governmental

power, within which the designated authorities may establish

and alter particular policies. Hence we have approached our

task with the presumption that the Constitution should be a

simple document, delegating authority and responsibilities,

but should not contain specific instructions on matters of

detail. These may better be worked out, from time to time,
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by the Legislature and by other public agencies to which

responsibility for public education may be entrusted.

As our findings indicate, we believe that the present

Constitution has served admirably in this respect. It has

delegated power and responsibility for public education,

without impeding the process of change which inevitably will

take place. It has left the Legislature free to deal with

changes in educational patterns and problems as they arise.

In a.ddition, we have looked at our task as one of iden

tifying problem areas and suggestinq necessary change. This

change might take the form of addition, amendment, or deletion.

We have not drafted an "ideal" education article, but have

worded from the structure of the existing Constitution.

Public Hearings

In the course of our deliberations, we have held three

public hearings, covering four of the topics discussed. The

first public hearing was held March 17, 1972, in St. Paul. It

was a joint meeting with the Finance Committee. The committee

heard testimony regarding Article VIII, Sees. 1, 2 (first para

graph), and 4. Our conclusions on the basis of this testimony

are set forth in Chapters III and V of this report.

The second public hearing was held on May 4, 1972, in

Moorhead. It centered on problems of higher education in the

State. The constitutional provisions involved are Sections 3

and 5 of Article VIII. The committee also heard testimony from
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representatives of institutions which are not specifically

•
mentioned in the Constitution. The recomnendations and

conclusions of the conmli ttee are set forth in Chapters IV

(organization of higher education) and V (finance) of this

report.

The third and final public hearing was held on June 5,

1972, in Mankato. It centered on the question of financial

aid to non-public schools. Two constitutional provisions are

directly involved here. The second paragraph of l~rticle VIII,

Sec. 2, deals with this question. Article I, Sec. 16, also sets

forth similar language. Our recommenJations on this issue are

included in Chapter II of this report.

The committee has l:'cceived generous cooperation from

government officials and from members of the public in its

inquiries. We have been provided with financial and statistical

data, memoranda and opinions. The co;nmi ttee is most grateful

for this assistance.
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CHAPTER II

AID TO NON-PUBLIC SCHOOLS

The Issue

Do the provisions of the !'linnesota Constitution which

prohibit aid to sectarian schools require amendment or change?

The Minnesota Constitution contains two such provisions, one

in the Bill of Rights and one in the Education article. The

issue which the Commission must face is whether these two

sections prescribe the proper relationship between church and

state in Minnesota.

Over the past decade, the public treasury has provided

some support or services -to children in non-public schools

and to their parents. Some of this support has been in the

form of specific services, like transportation. Other support

has been in the form of payments or tax rebates in the amount

of tuition payments to the parents of children in such schools.

Policy decisions which the people of 1'1innesota may reach

in this regard are, of course, subject to the restrictions of

the First and Fourteenth Amendments to the United States Consti-

tution, respecting the establishment of religion.

The Constitutional Provisions

Two provisions of the Hinnesota Constitution deal directly

''Ii th this question. The first is in the Bill of nights, Article I,

Sec. 16. It was part of the original 1857 Constitution of the

State. It provides:
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II

Freedom of conscience; no reference to be
religious esta 1S ment or orm of worsh1p. Sec. 16. T
enumeration of rights in this constitution shall not be con
strued to deny or impair otllers retained by and inherent in
the people. The right of every man to worship God according
to the dictates of his own conscience shall never be infringed
nor shall any man be compelled to attend, erect or support any
place of worship, or to maintain any religious or ecclesiasti
cal ministry, against his consent; nor shall any control of or
interference with the rights Of Gpnscience be permitted, or
any preference be given by law tp any religious establishment
or mode of worship; but the liberty of conscience hereby
secured shall not be so construed as to excuse acts of licen
tiousness, or justify practices inconsistent with the peace
or safety of the State, nor shall any money be drawn from the
treasury for the benefit of any religio~s societies, or
religious or theological seminaries.

The other provision is the second paragraph of Article

VIII, Sec. 2. It was added to the Constitution in 1877. It

is a form of the so-called "Blaine Amendment," which was added

to many state constitutiops at about that time. The section

provides:

Public schools in each townshi to be established.
Sec. 2. T e leg1slature shall make~uch prov1s1cns, by taxation
or otherwise, as, with the income arising from the school fund,
will secure a thorough and efficient system of public schools
in each township in the State.

Prohibition as to aiding sectarian school. But in no
case shall the moneys derived as afore~aid, or any portion
thereof, or any public moneys or property, be appropriated
or used for the support of schools wherein the distinctive
doctrines, creeds or tenets of any particular Christian or
other religious sect are promulgated or taught.

Two other Minnesota constitutional provisions have

bearing on the sectarian aid and establishment question.

Article IV, Sec. 33, deals with SRecial legislation and provides

in part that the Legislatpre cannpt enact local or special laws

"authorizing public taxation for a private purpose." The other

provision involved in the sectarian aid/establishment issue is
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II

~_~ql. 1-, ..., I .......t ....., ~,.... _hall be ~niform upon

tile ",.. c1••• of lubjeRe, aftd .hall be levied and collected

for public purpo•••• " .iRft.aota cases indicate that the public

natur. of aft ai4 1. ftO' "'troyed by incidental aid to private

institutiona, ~t ... pri..r, purpoae of the legislation was to

provide pUb~ic aid, althou9h theae ca'.' do not directly deal
2w1th the probl•• of aid ~o ••ctarian education.

Th.a. Minn••ota con.titutional provisions must be read

in the light of the unit~ States Constitution. The First

~nd~nt proYid•• , in part,

Conqr••s ahall make ftO law re.pecting the establishment
at religion, or prohibiting the free exercise thereof, •••

The Fourteenth Amendment has made these same restrictions

applicable to the states. Consequently, whatever language the

Minnesota Constitution contains, government in Minnesota may

not violate the provisions of the united States Constitution.

While case law interpreting the limits of the Minnesota

proviaion has been sparae, judicial decisions interpreting the
~

application of the First Amendment to the states have been

plentiful.

The most recent and significant state case is Americans

united v. Independent School District 622. 3 It was a challenge

brought against the implementation of a state law requiring

certain school districts to provide bus transportation for

stUdents of non-public schools within their territory. The

law was aupported on the theory that it benefited the children

involved, not the parochial schools, and on the basis that it
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wa. RO~ Ai. to educatiOft~ While the Minnesota Supreme Court

attiraed the con.titutionality of the particular statute in

question, Minnesota Statutes Section 123.76, the state court

warned that the particular statute went to the brink of con

.titutional permissibility. The opinion states:

In holding that L. 1969, c.570, authorizing public
transportation of parochial school students, does not violate
Minn. Const. Art. 8,1 2, prohibiting the use of public money
for the support of parochial schools, we do so with the con
viction that this legislation brings us to the brink of
uncon$titutionality. 4

In deciding the case, the Minnesota Supreme Court appeared

to hold that the Minnesota C~p.titution's provisions on the

question of .tate aid to non-public schools are more stringent

than those of the United States Constitution •
•

The United States Supreme Court has long sustained the

constitutionality of free public bus transportation for children

attending parochial schools. 5 Everson was sustained, as Americans

United seemingly was, because the statute had a general safety

or welfare public purpose (safety of school children) and the

"aid", if any, was for the benefit of the child, not the school.

To sustain Minnesota's public transportation for parochial

students, the Minnesota court seemingly relied on the traditional

basis that the law provided a benefit to the child, not the

parochial school; however, other states, interpreting their

constitutions more stringently than the federal provision, have

rejected Everson on the theories:

I-that the sectarian institutions are relieved of the
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.xp.n•• of bringing the child to school:

2-that transportation programs are more easily identifiable

as an element essential to the parochial schools than, for example,

police or fire protection:

3-that the costs incurred by the State are not more than

would exist if these students were attending public schools:

4-that the legislation is merely a legitimate exercise

of the police power.

For example, the Wisconsin Supreme Court accepted the

first three arguments in dealing with a similar Wisconsin con

stitutional provision in a case involving public transportation
6

for parochial students.

After the decision'in Americans United, the Minnesota

Legislature provided a personal income tax credit for parents

who send .their children to a non-public school. (See Minnesota

Statutes 290.086.) A non-public school is a non-profit elemen-

tary or secondary school, other than a public school, located

in Minnesota, which complies with the Civil Rights Act of 1964,

and fulfills the requirements of the State's compulsory atten-

dance laws.

Two limitations reduce the permissible credit. The

maximum amount of credit per pupil unit may not exceed $100

during 1971 and 1972. In subsequent years, this amount may be

increased by the same percentage that state aid to public schools

is increased, but the amount of the credit may never exceed the

actual cost to the parents of sending a child to a non-public
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school. The ratio of the tax credit to the cost for education

in non-religious subjects for each non-public school pupil also

cannot exceed the ratio of the average state foundation aid per

pupil unit for publi.c schools to the average total maintenance

cost per pupil unit in the public schools. In brief, non-public

schools c~~lt get m9re aid than pUblic schools.
" .... . .' ,. !

The constitutionality of this pr.ogram was challenged in

a suit in Ramsey County District Court. On July 5, 1972, the

District Court upheld the plan, holding that there was no pro-

hibited aid to sectarian education, since payments are made to

the parents, not to the schools. The plaintiffs have indicated

that they will appeal the decision.

Federal Constitutional Standards

Whatever provision is contained in the Minnesota Consti-

tution, state relationships with churches and religious schools

will be restricted by federal constitutional standards. The

applicable provisions of the First Amendment have been extended

by the courts to state governments as well.

In a 1971 decision, Chief Justice Burger outlined the

criteria which the Supreme Court has used. He stated:

Every analysis in this area must begin with consideration
of the cumulative criteria developed by the Court over many years.
Three such tests may be gleaned from our cases. First, the sta
tute must have a secular legislative purpose~ second, its princi
pal or primary effect must be one that neither advances nor inhibits
religion, ••• finally, the statute must not foster an excessive
government entanglement with religion. 7

All of these criteria present difficult problems of

interpretation. What is a "secular legislative purpose"?
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The VA~~~ Qt this criterion is that it gives deference to the

~i di d l' f th '1 8 h bl f.... 11. ngs an cone u~J.ons a e LegJ.S ature. T e pro ern, a

oourse, is that almost any legislation or program can or does

have secular purposes, and any determination of whether this

1s unconstitutional is necessarily highly subjective.

As regards the second criterion, "primary effect, II many

of the same problems of specific application exist. One

authority has suggested it means "first order, fundamental

effect"; another suggests as a criterion that the church may

not receive a greater share of the benefits than the state: 9

.,nd yet another suggests that "primary" should be considered

as any independent secular effect, regardless of possible addi

tional religious effects.~~

In the application of these standards, one approach is

the "chil:d benefit theory. II This theory would permit a state

to assist the child or his parent, but not the parochial schools

themselves.

The third criterion was set out in a 1970 case where the

, d' d' '1' , it ' 11Supreme Court J.n J.cate J.t was utJ. J.zJ.ng a new cr erJ.on,

whether the challenged statute could result in an "excessive

government entanglement with religion."

The most recent Supreme Court case involved a Pennsylvania

statute granting financial support to non-public elementary and

secondary school~ through reimbursement for teachers' salaries,

textbooks and instructional materials in specific secular courses;

and a Rhode Island statute authorizing payment to non-public
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~lementa~y ~choal instructors of q s~p~lement equql to ~5 per

cent at their annual salary.l~ Both ~tatute~ were ruled uncon

~tit~t~onal. On the same day the Supreme court upheld prov~sions

of the Higher Education Facilities Act of 1963 (20 U.S.C. § 701-58)

which permitted. federal construction grants for the building of

pon~public college and university facilities. 13

Why the different results in Lemon and Tilton? The cri

ter!~ outlined do not appear to compel the differing decisions.

~xcessive entanglement and the need for financial surveillance

are arguably involved in building construction, as in teachers'

salaries, textbooks (approved numerous times before Lemon) and

instructional materials. The courts may be distinguishing between

higher education on the on~ hand, and elementary and secondary

schools on the other. Or they may be distinguishing "hardware',·

buildings, buses, books, from "software," personnel and more

intimate involvement in parochial education. Whatever the federal

standard, it will provide a minimum protection for the separation

of church and state in Minnesota.

Other State Constitutions

Many other state constitutions contain provisions similar

to thqt in the Minnesota Constitution. The Wisconsin provision

bas been cited in a footnote above. A summary review of consti~

tutions of other states indicates that at least half have provisions

providing some detailed restriction on the use of public funds to

support parochial schools. 14

-12-



!

Th~ "oqel ~t~te Constitution restricts itself to a

lim~le p~~aph~as~ of the United States Constitution2 "No law

shall be enacted respecting an establishment of religion, or

p~oh~biting the free exercise thereof, ••• ql5

The committee does not believe that the provisions of

oth~~ state constitutions are particularly important in this

field, because of the different historical developments in

othe~ parts of the nation.

Present Positions
I

The Education Committee cannot expound the meaning of

the constitutional provisions in detail. That is the work of

the courts. Our purpose was to see if there was a need for

constitutional change. ff- so, we were instructed to recommend

direction for that change and its content.

W~ conducted a public hearing in Mankato on June 5, 1~72.

We invited representatives of parochial and private school or

9ani~ations to that hearing, as well as representatives of groups

Which have opposed the various education aid programs which have

been proposed in the Legislature. Several interested citizens

also responded to our notice of hearing and appeared to present

testimony.

On the basis of this hearing, we have concluded that there

is no support for any change in the two constitutional provisions

relating to aid to sectarian schools. All of those who appeared

before US seemed basically satisfied with the language of the
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p~,a~nt CQn~t~t"tion_

"0 ~hould ~~~ it olear that this satisfaction ~tem8, tn
large degree, from confidence on the part of both the opponents

'Qd p~oponent~ oe the syste~ of aid enacted by the 1971 Legis

lature thAt they will prevail in the litigation currently under

WAY. Those who favor the school aid program believe that tax

credit~ or payments to parents avoid the literal prohibitions of

t~ese sections and are constitutionally permissible. Those who

oppose it appear to believe that it exceeds the "brink ll which the

Minnesota Supreme Court delineated in Americans United and involves

the establishment of religion prohibited by the united States

Constitution. They believe that they will be successful on

appeal.

However unfounded the hopes and expectations of one or the

other group may be, neither group has provided enthusiastic sup

port for 'constitutional amendment. In the absence of such sup

port, we do not believe. that constitutional change is desirable

or attainable. Our basic approach to the problem of constitutional

improvement has been to call for revision only where the present

language is serving as an impediment to the operation of state

government. All seem to agree that it is not serving as suchan

impediment. In these circumstances we cannot recommend revision.

The committee believes that no change is possible in a

field such as this, unless the proposal receives substantial

public support. Given the general acceptance of this constitu

tional language, we do not believe that sufficient public support
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coulq p~ generated for any change.

~n taking this position, we bear in mind the warning

vo~ce~ by Chief Justice Burger in a 1971 case. In $triking

down the Pennsylvania and Rhode Island programs discussed

above, ~e stated:

A broader base of entanglement of yet a different
character is presented by the divisive political potential
pf these state programs. In a community where such a large
number of pupils are served by church-related schools, it
can be assumed that state assistance will entail considerable
political activity. Partisans of parochial schools, under
standably concerned with rising costs and sincerely dedicated
to both the religious and secular educational missions of
their schools, will inevitably champion this cause and pro
mote political action to achieve their goals. Those who
oppose state aid, whether for constitutional, religious, or
tiscal reasons, will inevitably respond and employ all of
the usual political campaign techniques to prevail. Candi
dates will be forced to declare and voters to choose. It
would be unrealistic to ignore the fact that many people
confronted with issues of. this kind will find their votes
aligned with their faith. '

Ordinary political debate and division, however vigorous
or even partisan, are normal and healthy manifestations of our
democrati·c system of government, but political division along
religious lines was one of the principal evils against which
the First Amendment was intended to protect ••• To have states
or communities divide on the issues presented by state aid to
parochial schools would tend to confuse and obscure other issues
of great urgency •••• 16

Since a constitutional amendment would have to be sub-

mitted to the voters of the state, we believe that all of the

evils of sectarian division on political issues would exist.

Given the difficulty of amendment to the state Constitution,

this division would undOUbtedly insure defeat.

Apart from these practical considerations, we believe

that the Constitution should remain unaltered. Clearly an
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upnQC~~sAry entanglement between ~tate an~ church must be

.vQ~de~. ~his i~ not simply a matter of good policy, but

a dtctate of the United States Constitution. Everyone appears

to agree that it is a desirable result. The present Minnesota

Con~titu~ion provides relatively clear guidelines to be !ol~

lowed in implementing this mandate. We think it should be

retained,

Accordingly, this committee recommends no change in the

constitutional provisions prohibiting aid to sectarian education.
I
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III. EQU~~I~ATtai QF ~GHOQL F~NANGES

The Issue

Financial $upport for ~lementary ~nd secondary education

has been a recurrent problem Qoth for local school districts

and for the ~e9islature. The question presented to the committee

w~s whether the Constitution should dictate that all (or some

specified pQ~tion) of the cos~ of public elementary and secondary

education shou~~ be porne by ~he state treasury.

Thus the question presented to the committee is narrower

than that Which may be presented to the Legislature. We do not

face the question of whether state support or total state finan

cing of education is sound'policy. Rather, we must address the

question of whether this policy is so strongly supported that

the Legislature should be given no alternative but to adhere to

~t.

The Present Constitution

The present Minnesota Constitution contains two provisions

Which bear upon this question directly. They are Article VIII,

Sec. 1, and Article VIII, Sec. 2, first paragraph. Both provisions

were contained in the original state Constitution, although the

latter provision has been renumbered due to other amendments.

They provide:

Uniform system of public schools. Section 1. The stability
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of a republican form of government depending mainly upon the
intelligence of the people, it shall be the duty of the legis~

lature to establish a general and uniform system of public
schools e

Public schools in each township to be established.
Sec. 2. The legislature shall make such provisions, by
taxation or otherwise, as, with the income arising from the
school fund, will secure a thorough and efficient system of
public schools in each township in the state.

These constitutional provisions authorize the Legislature

to establish a system of public schools~ The Minnesota Supreme

court has held that the language of Section 2 merely requires
I 17

a school for each township, not one in each township.

Early litigation established that the responsibility for

~stablishing a general system of education was upon the state.

Nevertheless, the state has long relied upon property taxes to

finance a substantial pa~t of the costs of public school education.

These property taxes are levied and collected by the local school

districts. This method has been upheld by the state courts against

challenges based on these sections and other provisions of the

Minnesota Constitution.

Ad valorem taxes, levied on the property within a given

school district, have traditionally been the principal source of

financial support for public education in this state. In the

earliest years, townships were given authority to levy taxes for

school purposes. Township schools have been displaced by school

districts, which retain that power.

Throughout the history of the State, there has been some

"state aid" for public schools. In the earliest years this came

exclusively from interest on the state Permanent School Fund, a
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tru$t fund. established from the proceeds of the "school lands."

The disposition of this fund is discussed in Chapter V of this

report.

More recently, the Legislature has established more direct

plans for assisting in school financing. Each session of the

Legislature now makes direct appropriations, according to an

established formula, for the support of local school districts.

The formula is based on the number of students enrolled in the

district, subject to certain adjustments. In addition to this

regular system, there has been emergency state assistance for

financially distressed school districts. A small part of the

revenue necessary to support these programs comes from the state

Permanent School Fund. The bulk is raised through regular taxation.

The current plan .for school finance is established in Laws

1971, Ex. Sess., c. 31, art. xx. The impact of these laws will

be discussed below.

Arguments for Change

The substantial majority of witnesses who presented testi~

mony to the committee favored either extension of the state-aid

system or a complete state assumption of the costs of education.

The witnesses were, however, aware that this could be accomplished

by legislative action without constitutional amendment. Most of

them appeared satisfied with leaving the constitutional language

unchanged while pressing for legislative enactment of their programs.

The arguments for increasing the role of state government

in school financing are based upon the distribution of assessed
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v.lu~~~~~~« upon ~ ~lAim~~ ~tAt~W!~e ~e~p6naipility fo~ educa~ipn(

an~ upon th. na~ure Q( ~e property tax it~elf.

Sinc~ property taxe~ ~r~ levied upon the assessed valuation

of ~ ~chool district, district~ with high valuations can rai$e

~ore r~v~nue than districts. with lower valuations, if both U$e

the same rate of taxation, Valuations, however, do not vary di~

rectly with the number of ~tudents or the cost of education. Con

sequently, some school districts with high assessed valuations

but few ~tudents have been able to provide large revenues and

expanded educational opportunities, while other districts with

lower assessed valuations and more students have had to levy

maximum property taxes to maintain bare essential programs.

The ratio of assessed valuation to number of students

varies tremendously throughout the state, The problem is exacer

bated in the metropolitan areas where commercial and industrial

property'contributes to the local tax base but places no burden

on the local schools, while the employees who work in those

plants may well live in another district, sending their children

to schools to which they contribute only a residential tax. The

consequence is that "poor ll districts, those with a lower valuation

per pupil, have greater difficulty in providing equal educational

opportunity for their students than other districts.

The Legislature has, over the years, recognized this problem.

It now provides school aids which are adjusted in terms of the

local property tax effort. It also has provided emergency aid for

districts which cannot provide basic education when levying the

maximum tax permissible.
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C~i~ics of the present system cl~im that dependence on

local assessments provides an irrational distribution of public

resources. They argue that the quality of education should not

depend upon the accident of a child's geographical location.

To some extent these critics have based their claims upon the

Equal Protection clause of the Fourteenth Amendment to the

United States Constitution. That clause provides that IINo state

shall ••• deny to any person equal protection of the laws."

In several states courts have upheld claims of parents

or taxpayers from "poor" school districts that the present system

of school financing is unconstitutional. The most notable case

is Serrano v. Priest, a 1971 California Supreme Court decision. 19

In that case, the court held that the disparity denied the stu

dents equal educational opporunity. Since the court viewed

education as a "fundamental interest" and the distinction on

geographic and wealth bases was "constitutionally suspect," the

court invalidated the California system of school finance. Other

courts have held similar plans unconstitutional. 20

Judicial opinion is not, however, uniform. 2l Some courts

have upheld similar financing plans. 22 The United States Supreme

Court has agreed to review the general question during its

1972-73 term. 23 Until such review is completed, and made appli-

cable to this state, the commission must assume that the present

plan meets constitutional criteria. If the courts hold that

statewide financing is required by the United States Constitution,

no question remains for us to consider. In such a case the
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~~g~~~~ture ~~ll h~ve A mandate to Act in only one way. Jf

the cou~t~ hold that statewid~ fin~ncing is pe~missible, but

not required by the Federal Constitution, the ~egislature

wOuld pe free to act.

Some ~ndividuals have claimed that the language of the

present Minnesota Constitution also requires statewide financing.

This issue is also currently before the Federal District court

in St. Paul, in conjunction with a challenge based upon the

United States Constitution. The state challenge is based pri~

marily upon the language of the sections cited above, which

require the Legislature to establish a "general and uniform"

~ystem of schools, and which also require the Legislature to

make provision for a "thorough and efficient system" of schools •
•

Challengers claim that this language requires a system of state-

wide financing for education, in order to insure the uniformity

which the Constitution calls for.

Again the committee is not in a position to adjudge those

issues which are subject to judicial determination. In the

absence of a final court ruling on the question, the committee

must rely upon the decades of experience with the property tax

system and assume that its constitutionality will be upheld. If

the courts hold that the language of Article VIII, Sees. land 2,

requires statewide financing, the duty of the Legislature will be

clear and it will have few alternatives. If the courts hold

otherwise, the Legislature may continue the present system, alter

the percentage of state support, or adopt complete financing.
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Another argument for full state financing has been that

the State should recognize it~ obligation in modern society.

The mobility of modern society means that individuals are no

longer closely connected with one locality throughout their

lifetime. Responsibilities for education should be allocated

to those larger areas which will provide them homes througout

their lives.

Some states have accepted this approach as a matter of

policy. Hawaii has long provided full financing of education

from the state treasury.

Support for some form of state financing for schools has

been widespread. Recently the President's Commission on School

Finance recommended that state governments assume responsibility
•

for substantially all of educational finance, leaving local

districts the option of providing a relatively modest supplement
,

through local taxation.

The text of the recommendation is:

The Commission recommends that state governments assume
responsibility for financing substantially all of the non-federal
outlays for public elementary and secondary education, with local
supplements permitted up to a level not to exceed 10 percent of
the state allocation.

The Commission further recommends that state budgetary
and allocation criteria include differentials based on educa
tional need, such as the increased costs of educating the
handicapped and disadvantaged, and on variations in educational
costs within various parts of the state. 23a

The Commission also recommended federal "incentive grants"

to encourage states to implement statewide financing.

The state Constitution does not now hinder the implementation
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of this recommendation, should the Legislature see fit to do so.

Implementation of such a program would require substantial annual

state expenditures. More than $400 million is now raised by

local taxes; if full state financing is adopted, this will be

added to the general state budget, in addition to present state

aid programs.

The opponents of such a proposal stress the importance of

local control of education. They point to the long and satis

factory history of elected local school boards controlling local

schools. In particular, they point to the responsibility of

these boards to local communities for educational policy and for

the level of financial support. The opponents of state financing

fear that state financing might lead to less rigorous control of

school finance, and thus eventually lead to higher taxes.

Both proponents and opponents of change appear to agree

that there is merit in the present constitutional language. It

permits the Legislature to address the problem periodically and

to adopt solutions which meet the changing circumstances of the

times. The present constitution appears to permit the Legislature

to decide all of the questions to which testimony was directed,

without placing these questions on the ballot for popular referen

dum as constitutional amendments.

Recommendation

The committee recommends no change in the sections on

school financing. After evaluating the testimony and exhibits

presented to it, the committee came to the conclusion that the
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preci~e system of state assistance to public education and the

precise formulas for such assistance are properly in the do~

main of the Legislature. The present constitutional language

9~ants the Legislature ample powers to deal with these prob

lems, providing flexibility which a constitutional enactment

would eliminate.

Unless a decision is made to provide 100% state aid for

education, a constitutional provision would need to specify the

formula for distribution of funds. We believe that such a for-

mula would be entirely inappropriate in the Constitution. Rather,

this is better left to legislative determination. The exigencies

of the'situation will dictate both the level and distribution of

the funds. This is an area in which flexibility has been an
•

advantage in allowing the Legislature to adapt educational pro

grams to the changing circumstances •
.

We are convinced that state aid is a permanent feature

of school financing and are not concerned with the remote

possibility that the Legislature might some day repeal state

aid laws or reduce the support given to public education. By

its very nature public education draws support from every part

of the state.

We do not believe that a case has been made for a consti-

tutionally mandated 100% funding requirement. Even the President's

Commission recommended that there be some permission for limited

supplementary local school financing. To provide otherwise would

create a financially rigid, lock-step, statewide educational
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system which does not appear to be desirable. Our recommendation

would not preclude the Legislature from following this course

if, at any future time, a majority of the legislators thought

that statewide financing was the wise alternative.

The committee, of course, takes no position on the issues

curr~ntly being litigated. If the courts hold that statewide

financing is required by the United States Constitution, the

State must conform. If the courts hold that the present system

of state financing is contrary to the Minnesota Constitution,

nothing in this recommendation would stand in the way of immediate

legislative implementation of such a decision.
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CHAPTER IV

THE ORGANIZATION OF HIGHER EDUCATION

The Issues

Higher education presents two issues of constitutional dimen-

sions for consideration by the Commission. The first issue is

whether the Constitution should contain language regarding the

structure of institutions of higher education. If so, what should

that structure be? Although there are several state systems of

higher education, including the University of Minnesota, the State

College System, the Junior College System, and the Vocational

Technical Schools, the Constitution provides only for the University.

The others are statutory bodies.

The second question relates to the constitutional language•
which provides for the University. It provides a certain autonomy

for the institution. Is this a desirable result?

We address these two questions separately. A third topic,

relating to the Permanent University Fund, is the subject of

Chapter V of this report.

A. HIGHER EDUCATION IN GENERAL

Constitutional Langua~an~tatutoryProvisions

There is no language in the Constitution dealin~ with higher

education in general. Article VIII, Sec. 3, deals specifically

with the University of Minnesota.

Acting und~r its general authority, the Legislature has estab-

lished state colleges, junior colleges, and area vocational-technical

schools. St~te colleges and junior colleges are governed by two
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separate boards of trustees. Area vocational-technical schools

are governed by the State Board of Education and the local school

boards.

The Legislature has also created a Higher Education Coordin

ating Commission, to coordinate the activities of these institutions,

the University of Minnesota, and the private colleges and universities

in the State. The Coordinating Commission is thus a statutory body,

not established in the Constitution.

Nature of the problem

Two interrelated problems arise. 1. Should the system of

higher education in Minnesota be a unitary one with responsibility

centere~ in a single governing body or should there be separate

governing bodies £or different kinds of institutions? 2. Should

the Constitution spell out'the organization of higher education

in the state?

The status of the University of Minnesota is necessarily

involved in these determinations. Its situation is discussed in

detail below, but must also be mentioned here. Any change in the

Constitution would necessarily involve reconsideration of the

status of the University.

1. The first question is whether there should be a unified

state board to oversee all forms of higher education. Wisconsin

has recently adopted statutes which merge the governing bodies

of the former University of Wisconsin and the former state university

system (which is the Wisconsin equivalent of the f1innesota state

college system). Apparently the intention is to provide more

effective coordination and fairer allocation of resources between

the several institutions of higher learning.
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The Committee requested testimony on this issue at its

M~y 4 meeting in Moorhead. There was no support for unification

of the several systems of higher education under the management of

one board. Representatives of both the University of Minnesota and

the State College System opposed unification. They expressed the

view that the different educational objectives of the different

kinds of institutions were best met by a separate governing board.

The Committee agrees that each of the systems of higher educa

tion has a separate educational mission. While there is some over

lapping of purpose and a clear need for coordination, we believe

these different purposes are best served by separate administration.

If there were only one governing body to oversee all public

institutions of higher learning within the state, that body might

lose sight of the varying objectives of different kinds of insti

tutions. The magnitude of'its task would require it to delegate

much of its authority to administrators in the various sub systems

and on various campuses. This would create another level of bureaucracy

in the educational system, and the governing board would be further

removed from problems of the institutions. The new level of admini

stration necessary to serve the unitary state board and implement

iti decisions would, we believe, be undesirable.

Accordingly, the Committee recommends that the basic structure

of higher education ~n the state be unchanged.

The Committee has been concerned, however, that structures

for coordination of higher education programs be strengthened, In

making appropriations, the Legislature needs to ascertain that

there is not unnecessary duplication of programs or facilities.

The Higher Education Coordinating Commission has performed this
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task in the past. It is a body created by the Legislature (Minne~

sota Statutes, chapter l36A, as amended by 1971 Laws, chapter 269).

It has the duty of engaging in long-range planning and reviewing

plans for curricular change or development at various kinds of insti-

tutions in the State. It has the power to r~view and recommend,

but not the power to control the governing bodies of the various

state institutions. The commission also coordinates the plans of

public institutions with those of the private colleges and univer-

sitles in the State.

The Committee is of the opinion that this form of coordination

is a healthy middle way between total centralization and total

decentralization of control. It leaves the responsibility for

decision-making with the governing boards of the various institutions,

but this responsibility must be exercised in the light of the plans
•

and activities of others.' We do not believe that any of these

boards act capriciously. If they disagree with the recommendations

of the Coordinating Commission, they remain free to act, but they

face the burden of defending their positions before the Legislature

when next requestinv, appropriations. We believe that this is a

sensible solution.

The powers of the Higher Education Coordinating Commission

have expanded as confidence in its work has grown. The 1971

Legislature added the duty to review curricular proposals and

I

f'

changes to its lon~-range planning authority.

This Committee believes that the Higher Education Coordinating

Commission should also be given authority to review and make recom-

mendations on the bUdgetary requests of the several institutions

of public education. The Legislature could use the assistance of

such a neutral body in assessing the relative merits and priorities

-30-



of the several institutions. The Committee believes that the

Coordinating Commission should exercise the same kind of review

and recommendatory function it now possesses with regard to

curricular matters but should not have the power to veto or cut

a proposed budget. It should only have the power to review a

budget with respect to the total educational expenditures of the

State and the needs of other institutions. If the governing body

of that institution declines to endorse a proposed request, it

should be free to go to the Legislature with its original request;

it would, however, face a certain burden of justifying its insis

tence upon that amount.

This proposal does not impair the autonomy of the University

of Minnesota, since the Regents of that institution are free to

act without regard to the recommendations of the Coordinating

Commission, although they would do so with the special burden of

persuasion mentioned above. The proposal would only spell out

procedures for the Regents to follow in approaching the Legislature

with fund requests. The other institutions are clearly subject to

statutory regulations.

At the Moorhead hearings, the representatives of the University

and the other institutions agreed that this would be the most satis

factory system of coordination.

The Committee recommen~~yhat the Legislature amend Chapter

l36A of the Minnesota Statutes to provide the kind of financial

review we have_suggested above.

2. Since we recommend that the present structure of higher

education be retained, we turn to the question of whether it ought

to be written into the Constitution. Chancellor G.Theodore Mitau
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of the State College system testified at our Moorhead meeting.

While he expressed a mild proference for a constitutional status

for his institution, he agreed that the statutory provision had

served well.

No one has shown disadvantages resulting from the present

structure. It has permitted the Legislature to be flexible in

its approach to the problems of higher education. That flexibility

will undoubtedly continue to be responsibly exercised. Spelling out

the organization of the several governing boards in the Constitution

would add unnecessary detail to our fundamental document. It might

create difficulties in adapting to future situations. We believe

this would be unwise.

The Committee is of the opinion that there is no need for

constitutional ~pa~ffe spellin~ out the organ~~a~~n of higher

education.

B. THE UNIVERSITY OF MINNESOTA

Constitutional language

Article VIII, Sec. 3, of the Minnesota Constitution provides:

The location of the University of Minnesota, as estab
lished by existing laws, is hereby confirmed, and said
institution is hereby declare6 co be the University of
the State of Minnesota. All the rights, immunities,
franchises and endowments heretofore granted or conferred
are hereby perpetuated unto the said university; and all
lands which may be granted hereafter by Congress or other
donations for said university purposes, s~all vest in the
institution referred to in this section.

The courts have held that this language "incorporates" the

charter of the University into the State Constitution. 24 Thus,

the Legislature cannot amend the charter by an ordinary law.

Apparently it would require a constitutional amendment to make

such an alteration.
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The original charter was passed by the Territorial Legis

lature in 1851-. (Territorial Laws, 1851, c. 3) . It provides for a "

Board of Regents of twelve members, elected by the Legislature for

six-year terms. The act vests the "government of the University"

in the Board of Regents. The courts have held that this provision

gives the Regents a great deal of autonomy from legislative control.

Arguments for and against change

This autonomy of the University has been the primary focus of

critics of the present Constitution. Representative Ernest Lind

strom appeared at our May 4 hearing in Moorhead, requesting that

we study this problem, but not recommending any specific change.

The state courts have established the autonomy of the University

based upon this constitutional section. The precise boundaries of

autonomy are far from clear. Charter vests the government of the

University in the Board o~,Regents. Thus the University seems to

be immune from specific legislative directives to take certain action

or to refrain from taking certain action.

Committee investigation has indicated that the Legislature

exerts substantial authority over the University. Through the wise

exercise of this authority, the Legislature can guide the University

in making braod policy decisions, while abstaining from matters of

detail, which are more properly left to the governing body of that

institution.

Legislative control can be exercised through the appropriation

process. The Legislature has repeatedly placed "riders" on appro

priation measures or passed special appropriations for limited

purposes. Such enactments can serve to direct the general policy

of the University, particularly by allocatin~ funds to particular

fields of study, without entangling the Legislature in unnecessary

detail.
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The dependence of the University upon state appropriations

permits the Legislature to exercise a kind of persuasive supervision.

As legislators make known their collective opinion about certain

matters, the University becomes aware of potential adverse financial

consequences.

As discussed above, we recommend that the University, along

with other institutions of higher education, be required to submit

financial requests to the Higher Education Commission for review

and recommendation. The Legislature will thus have information and

impartial recommendations which will strengthen its wise control over

the financial affairs of the University.

Clearly the Legislature is not powerless in dealing with the

Univer~ity. It can st~ongly influence, and perhaps control, questions

of major policy. The Regents simply cannot afford to ignore legis

lative influence on such matters. On questions of administration,

however, the Regents retain autonomy. The Committee believes that

this balance between legislative authority and administrative respon~

sibility is desirable for any state institution. The present consti

tutional provision protects this balance for the University.

At the public hearing in Moorhead, Dr. Malcolm Moos, President

of the University~ testified in favor of retaining autonomy. He

pointed out that two other great state universities with which the

University of Minnesota is often compared, those in California and

Michigan, have similar constitutional status. While the Committee

finds this comparison interesting, it does not rely upon it in making

its recommendation. The recommendation is based on the need for

balancing academic independence and fiscal responsibility. Dr. Moos

also discussed this point at length in his testimony. By its very

nature, freedom of academic inquiry will sometimes g~nerate political
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opposition. The legal autonomy of the academy serves to insulate,

but not to isolate, it from the exigencies of daily political life.

The long history of the development of academic freedom in this

country is a valuable ~uide to our future constitutional cOUrse.

The Committee believes that the present constitutional structure

of the University is adequate and proper. We recommend that Article

VIII, Sec. 3, be retained in its present form.

The Committee is aware that in recommending retention of the

University's constitutional status, but not recommending the addition

of constitutional provisions for other state institutions of higher

learning, the University is being treated differently from the other

State systems. We are making this recommendation because we believe

that the present constitutional system has worked well and does not

require alteration. We would not recommend change solely for the
•sake of symbolism or constitutional symmetry. We believe that the

University is sufficiently responsive to legislative direction on

questions of broad policy and financial control. Since we have

seen no clear need for change, we do not recommend any change.

V. OTHER ISSUES

The Committee also briefly discussed two other issues in the

course of its deliberations. We deal with these in summary fasion.

A. ORGANIZATION OF STATE EDUCATION DEPARTMENT

The Minnesota Constitution contains no specj.fic language

dealing with the organization of the State Education Department.

The organization of the department, the constitution of the State

Board of Education, the provisions for selection and term for the

Commissioner of Education, and other details are spelled out in statutes.
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Many state constitutions contain specific provisions regarding

the composition of a state board of education and the selection of

a chief state school officer. In view of the increasing role ;of A

state government in the field of education, some states have made

the chief school officer a Secretary of Education, a member of the

Governor's cabinet and politically responsible for the operation of

his department. Other states have sought to insulate the chief

school officer behind a non-partisan long-term state board. We

do not make a choice between these approaches. We do not believe

that the Constitution should dictate a choice. We believe, rather,

that this should be left to the Legislature.

The Legislature currently has power to establish the form of

the State Education Department, the imposition of constitutional

language would simply impede the ability of the Legislature to
•

respond to changing circumitances.

B. PERMANENT SCHOOL FUND AND PERMANENT UNIVERSITY FUND

At the March 17 joint hearing with the Finance Committee, the

Committee received testimony regarding the investment and management

of the Permanent School Fund and the Permanent University Fund. At

its May 4 hearing~ it received further testimony regarding the

Permanent University Fund.

These funds are established and controlled by Article VIII,

Sections 4, 5, 6 and 7. Land, timber and other assets of the

Permanent School Fund are sold from time to time to add to the cash

principal of the fund. This cash is invested by the State Investment

Board; the proceeds are distributed to local school districts as

part of the school aids. This interest provides only a part of the

school aid appropriated by the Legislature. The remainder must be

met from general taxation.
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The Permanent University Fund was similarly established. It

is managed by the Board of Regents. Its proceeds go to support

the University.

Two kinds of questions seem to arise with regard to these

issues. The first regards the nature of limitations on investment

and management of the funds. These are properly questions for the

Finance Committee and not the Education Committee. We take no

position on them.

The second type of question involves the management and conp

servation of state lands which remain subject to the trusts. We

believe that these issues are properly ones for the Finance Committee

and/or Natural Resources Committee. Accordingly we take no position

on them~

VI. SUMMARY OF CONCLUSIONS

In summary, the Committee recommends that there be no amendment

to the constitutional provisions relatin~ to education.

Because of the widespread support for the present language

and the absence of any call for revision, we recommend retention

of the present language of Article I, Sec. 16, and Article VIII,

Sec. 2, par. 2, relating to aid to sectarian education.

We recommend no change in the language relating to financing

of education, believeing that the present language of Article VIII,

Sees. I-and 2, grants the Legislature wide discretion to adjust the

school aid programs to modern needs.

We recommend against the addition of language relating to

higher education in general. We also recommend against change in

the language r~~ating to the University. The present system seems

to have worked well and does not require alteration ..
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We recommend that the Legislature provide by statute for

review of bUdget proposals of all state institutions of higher

education by the Higher Education Coordinating Commission.

We recommend no addition to the Constitution regarding the

organization and function of the State Department of Education.

We believe these matters can be best handled by legislative enactment.

Since we believe that they are within the province of other

committees of this Commission, we are making no recommendations on

the question of the disposition and investment of the Permanent

School Fund and the Permanent University Fund.
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NOTES

1. Throughout this report, references are made to the
provisions as they stand in the present text of the Con~titu

tion. The Education Committee is aware that the Structure
and Form Committee is making recommendations on the rearrange
ment and reorganization of the Constitution. Those proposals
are cross-indexed to the present nUmbering system. For the
sake of simplicity, we refer only to the Constitution as it
presently stands.

2. Burns v. Essling, 156 Minn. 171, 174, 194 N.W. 404,
405 (1923).

3. Americans United v. Independent School District
No. 622, 288 Minn. 196, 179 N.W. 2d 146 (1970).

4. Ibid., 288 Minn. at 410.

5. Everson v. Board of Education, 330 U.S. 1 (1947).

6. State ex reI. Reynolds v. Nusbaum, 17 Wise. 2d 148,
156-157, 115 N.W. 2d 761, 765 (1962). Article I, Sec. 18, of
the Wisconsin Consti tution' provides: "The right of every man
to worship Almighty God according to the dictates of his own
conscience shall never be infringed; nor shall any man be
compelled to attend, erect or support any place of worship,
or to maintain any ministry against his consent; nor shall
any control of, or interference with the rights of conscience
be permitted, or any preference be given by law to any religious
establishments or modes of worship; nor shall any money be drawn
from the treasury for the benefit of religious societies, or
religious or theological seminaries." As a consequence of this
decision, the Wisconsin Constitution was amended in 1967 to
permit the transportation of parochial school students.
Wisconsin Constitution, Article I, Sec. 23.

7. Lemon v. Kurtzman, 403 U.S. 602, 612-3 (1971)
(citations omitted).

8. See Note, 56 Minn. L. Rev. 189, 193-4 (1971).

9. See C;iannella, "Religious Liberty, Non-establishment,
and Doctrinal Development," 81 Harv. L. Rev. 513, 533 (1968);
Hammett, "The Homogenized Wall," 53 A.B.A.J. 929, 932 (1967).

10. Choper, liThe Establishment Clause and Aid to Parochial
Schools, II 56 Calif. L. Rev. 260 (1968).

11, Walz. v. Tax Commission, 397 U.S. 664 (1970).
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12. Lemon v. Kurtzman, 403 U.S. 602 (1971).

13. Tilton v. Richardson, 403 u.s. 672 (1971).

14. See Columbia University, Legislative Drafting
Research Fund, Index Digest to state Constitutions, p. 370
and appendix.

15. Section 1.01.

16. Lemon v. Kurtzman, 403 U.s. 602, 622 (1971).

17. In re Dissolution of School District No.5,
257 Minn. 409, 102 N.W. 2d 30 (1960).

18. Associated Schools of Independent School District
No. 63 v. School District No. 83, 122 Minn. 245 (1913). Courts
had earlier upheld the organization of local school districts:
Board of Education of Sauk Centre v. Moore, 17 Minn. 412 (1871),
Curryer v. Merrill, 25 Minn. 1 (1878).

19. 487 P. 2d 1241, 96 Cal. Rptr. 601 (1971).

20. For a discussion of the applicable federal law, see
Schoettle, liThe Equal Protection Clause in Public Education,"
71 Columbia L. Rev. 1355 (1971). See also the decision of the
Federal District Court for Minnesota in Van Dursatz v. Hatfield,
No. 3-71 Civ. 243 (1971).

21. See Schoettle, ~. cit., supra.

22. Burrus v. Wilkerson, 310 F. Supp. 572 (W. Va. 1969),
aff'd memo 397 U.s. 44 (1970) ~ McInnis v. Shapiro, 293 F. Supp.
327 (N.D., 1968), aff'd memo 394 U.s. 322 (1969).

23. San Antonio Independent School District v. Rodriguez,
40 Law Week 3576 (May 30, 1972).

23a. The President's Commission on School Finance, Schools,
People and MOney: The Need for Educational Reform, p.36.

24. State ex reI. University v. Chase, 175 Minn. 259,
220 N.W. 951 (1928); State ex reI. Sholes v. University, 236
Minn. 452, 54 N.W. 2d 122 (1952).

-40-



APPENDIX

RESEARCH PAPERS PREPARED FOR THE COMMITTEE

Jon Hammarberg, "Trends in Financing Public Schools" February 15, 1972

Joseph Hudson, "State Aid to Sectarian Education", May 15, 1972

WITNESSES PRESENTING EVIDENCE TO THE COMMITTEE

Meeting of March 17, 1972 -- St. Paul

Robert E. Blixt, Executive Secretary, State Investment Board
Mrs. Joseph Brink, St. Joseph, Minnesota
C.B. Buckman, Deputy Commission, Department of Natural Resources
Howard Casmey, Commissioner, Department of Education
Hugh Holloway, Superintendent, Independent School District '191,

Burnsville
Mary Jo Richardson, State Board of Education.
Roy Schulz, Minnesota Real Estate Taxpayers Association

Meeting of May 4, 1972 -- Moorhead

James V. Brinkerhoff, Vice-President, University of Minnesota
Richard Hawk, Executive Secretary, Higher Education Coordinating

Commission
Ernest A. Lindstrom, State Representative
G. Theodore Mitau, Chancellor, State College System
Malcolm Moos, President, University of Minnesota

Meeting of June 5, 1972 -- Mankato

Henry J. Bromelkamp, Minnesota Citizens for Educational Freedom
LeRoy Brown, Minnesota Catholic Conference
Alice Cowley, St. Paul
Franklin G. Emrick, Minnetonka
Linn J. Firestone, President, Jewish Community Relations Council
A.L. Gallop, Minnesota Education Association
William Korstad, Council for Minnesota Association of School

Administrators and Minnesota School Principals
Jo Malmsten, Minnesota Congress of Parents and Teachers
John F. Markert, Minnesota Catholic Conference
victor Schulz, State Representative
W.A. Wettergren, Minnesota School Boards Association
Henry Winkels, Minnesota Federation of Teachers

-41-



OTHERS WHO SUBMITTED LETTERS

Robert F. Arnold, Executive Secretary, Minnesota Association
of Elementary School Principals

LeRoy Brown, Director, Education Department, Minnesota Catholic
Conference

Edgar M. Carlson, Executive Director, Minnesota Private College
Council

Gerald W. Christensen, Director of State Planning Agency

Jerry W. Deal, President, Minnesota Real Estate Taxpayers Association

A. L. Gallop, Executive Secretary, Minnesota Education Association

Thomas H. Hodgson, Executive Director, Citizens for Educational
Freedom

Dr. John S~ Hoyt, Jr., Chairman, Edina Board of Education

Reymond E. Maag, Assistant to the President, Minnesota South
District of the Lutheran Church, Missouri Synod

John F. Markert, Executi~e Director, Minnesota Catholic Conference

David E. Mikkelson, Assistant Hennepin County Attorney

W. A. Wettergren, Executive Secretary, Minnesota School Boards
Association

-42-



ORGANIZATIONS AND INDIVIDUALS ON COMMITTEE MAILING LIST

Association of Secondary School Principals, David Meade
Catholic Education Center, Rev. John Gilbert
Citizens for Educational Freedom, Minn. Chapter, Thomas Hodgson
Commissioner of Education, Howard B. Casmey
Metropolitan Student Coalition, Miss Debra Conner
Minnesota Association of Elementary Principals, Robert Arnold
Minnesota Association of School Administrators
Minnesota Catholic Conference, John Markert
Minnesota Catholic Education Association, LeRoy Brown
Minnesota Council of Churches
Minnesota District of Lutheran Churches, Dr. Raymond Maag
Minnesota Education Association, A.L. Gallop
Minnesota Farm Bureau, Vern Ingvalson
Minnesota Federation of Teachers, Edward Bolstad
Minnesota Higher Education Coordinating Commission
Minnesota Private College Council
Minnesota Public Interest Research Group, Mark Vaught
Minnesota School Boards Association, W.A. Wettergren
Minnesota State College &tudent Association, Dan Quillin
Minnesota State Junior College Student Government Association
Minnesota State Junior College Board
Minnesota Student Association, Jack Baker
Minnesota Taxpayers Association, Charles P. Stone
Minnesota Vocation Association
Parent-Teacher Associat~on

State Board of Education
State College Board
State Planning Agency, Eileen Baumgartner
Vocational-Technical Education Division
University of Minnesota, Dr. Malcolm Moos
University of Minnesota Board of Regents, Elmer L. Andersen

Mrs. Alice COWley
Senator Harold Krieger
Mrs. Joseph Brink
Mrs. Barbara Jones
Dr. Hugh Holloway
Representative Verne Long
Mr. Van Mueller
Senator Paul Overgaard
Representative Harvey Sathre
Mr. Roy Schulz
Mr. John Yngve.

-43-

.,'
~



) FINANCE
COMMITTEE REPORT



COMMITTEE

Representative Richard Fitzsimons, Chairman

Senator Jack Davies

Senator Robert J. Tennessen

Representative Ernest A. Lindstrom

Mr. Duane C. Scribner

Research Assistant:

Steven Hedges



TABLE OF CONTENTS

I. INTRODUCTION 1

II. THE "PIGGYBACK" INCOME 'fAX 2

III. STATE BORROWING AND PUBLIC IMPROVEMENTS 4

A. Internal Improvements 12

B. Power to Contract Debt 17

C. Loan of Credit 19

D. Other Matters 21

E. Summary 22

IV. RAILROAD GROSS EARNINGS TAX 23

V. STATE TRUST FUNDS 25

VI. OTHER ISSUES 26

VII. SUMMARY 28

APPENDIX 29



All recommendations of the Finance Committee were

accepted by the Commission with one minor exception. The

gO-day limit on suits to test the validity of state bonds

(see pp. 9 and 16) was changed by the Commission to 120 days

(see Article IX, Sec. 10, sUbd. 1).



I. INTRODUCTION

The Finance Committee submits herewith recommendations

for changes in the Minnesota Constitution. We have approached

our task as an effort to identify those issues which cause

problems in the functioning of the state financial system.

We are proposing a number of separate amendments to the con

stitutional provisions relating to financial matters, but are

not proposing a comprehensive redrafting of the entire article.

This committee has worked closely with other committees

of the Commission, particularly the Transportation Committee

regarding highway-user taxes and the railroad gross earnings tax,

and with the Education and Natural Resources Committees regarding

the trust funds. We are not making recommendations regarding the

highway-user tax, believing that to be the province of the

Transportation Committee.

Certain recommendations of the Structure and Form Committee

and the Executive Branch Committee will also have an impact .upon

our recommendations.
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II. THE "P!GGYBACK" INCOME TAX

Recommendation

The committee recommends amendment of Article IX, Sec. 1,

to permit the State to leyy taxes computed as a percentage of

federal taxes or based on federal ta~able income or other terms
i

defined by federal law.

Comment

In levying state income taxes, the Legislature has relied

upon the definition of terms which appear in the federal income

tax laws, e.g., "adjusted gross income." This method of referring

to federal law saves the Legislature the difficulty of adopting

and revising the full text of all provisions included in the

Internal Revenue Code. It saves the taxpayer the difficulty of

computing his taxes twice, once using a federal formula and once

using a state formula.

In 1971, the Minnesota Supreme Court ruled that the

Legislature may adopt the federal law as the basis for state

tax law, but that it may adopt that law only as it exists at a

particular moment in time. Wallace v. Commissioner of Taxation,

184 N.W. 2d 588 ruled that the Legislature could not pros-

pectively adopt future ameadments and interpretations of the

federal tax law from p.3.

Therefore, the advan~ages of using the federal tax definitions

as the basis for state taxes continues only so long as the federal

law remains unchanged. As ~oon as there is a change in federal

law, the Legislature must reconsider and readopt the new federal
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definitions. The Legislature has, in fact, followed this course

and will probably continue to do so. Each session, it amends

the State Tax Code so that all references are to be the most recent

edition of the Internal Revenue Code.

The Supreme Court decision was based on the language of

Article IX, Sec. l, prohibiting the "contracting away" of the

taxing power.

We believe that the use of federal tax definitions is

a sensible way to operate a modern state revenue system. We

are not concerned that the delegation to Congress of the power

to make tax definitions will violate the rights of the citizens

of Minnesota. In the first place, Congress is a responsible

political body; we are not "contracting away" the power to tax

to some private person or company. In the second place, the

Legislature would retain the power to repeal the delegation of

power, if it became dissatisfied with definitions made by

Congress.

Hence we recomnend that the Legislature be permitted to

use federal tax definitions in administering state taxes,

without the need for periodic rea~option of the Internal Revenue

Code.
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III. STATE BORROWING AND PUBLIC IMPROVEMENTS

The Finance Committee recommengs substantial changes in the

limitations on state borrowlnB and on the kinds of improvements

for which state funds may be expended. A constitutional amendment

to accomplish these purposes follow§. Since the matter is highly

technical, we are setting forth the amendment in full, then pro

viding an explanation of it under separate headings. In summary,

our proposal would accomplish the following results:

(a) remove the prohibition on state expenditures for
"internal .!mprovements" and replace it with a
requirement that state expenditures be for a
"public purpose;"

(b) simplify and consolidate the provisions relating
to the contracting of pUblic debt by the State;

(c) spell out those cases in which the State could
guarantee the payment of loans made to its polit
ical sUbd.!v1s1ons or ~gencies and the amount of
such guarantee.

As in other financial mat~ers, careful scrutiny of every word
I

and detail is important. We urge those studying this proposal to

examine closely the text of our proposal, rather than to rely upon

the summary of it.
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TEXT OF PROPOSAL: (New lan~uage is underlined. Language to be
deleted Is stricken out.)

A bill for an act

proposing an amendment to the Constitution
of the State of Minnesota, amending Article
IX, Sections 6 and 10, Article XVI, Section
12, and Article XIX, Section 2, and repealing
Article IX, Sections 5, 7, and 11 and Article
XVII, for the purpose of redefining and
clarifying the purposes and methods for the
use of state credit including the incurring
of state debt, repealing the prohibition
against state participation in works of in
ternal improvements, and eliminating duplicate
and obsolete provisions.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:

Section 1. An amendment to the Constitution of the State

of Minnesota is proposed to the people or the State for their

approval or rejection, under which amendment, if adopted:

(a) Article IX, Section 6 shall be amended to read as follows:

POWER TO CONTRACT PY8~~g-gg8Wg STATE DEBT; PURPOSES; 68ftTIFI-

CATES OF INDEBTEDNESS; BONDS. Sec. 6. Subdivision 1. I
The state

may contract 'H:l&±:l:e-Eie&~e debt, for the payment of which its full

faithT and creditT and taxing powers may be pledged, at e~eft the

times and in e~eft the manner ae-efta~±-&e authorized by law, but only

for the purposes and subject to the conditions stated in this section.

State debt includes any obligation payable directly, in whole or in

part, from a tax of state-wide application on any class of property,

income, transaction or privilege, but does not include any obligation

which is payable from revenues other than taxes, or any guaranty or
•

insurance of the payment of obligations of state agencies or subdivi-
I

sions, except in the amount of any state bonds actually issued to

2rovide funds for such payment.

Subd. 2. P~e~:l:e State debt may be contracted:
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(a) for the acquisition and betterment of ~~B~~e land, ease

ments, and other ~~B~~e improvements of a capital nature, including

purchase, condemnation, site preparation, construction, reconstruction,

improvement, extension, replacement, restoration, repair, remodeling,

and furnishing aRa±

(b) to provide meReye money to be appropriated or loaned to

any agency or ~e*~~~ea~ subdivision of the state for such ~~p~eeee

purpose; ~pe¥~aea-aRy-~aw-a~~Hep~~~Rg-e~&A-ae9~-~e-aae~~ea-BY-~He

¥e~e-e~-a~-~eae~-~HPee-~i~~He-e~-~Re-memgepe-e~-eaeR-BpaReR-e~-~Re

~eg~e~a~~pei

~B~-ae-a~~Rep~Bea-~R-aRy-e~Rep-eee~~eR-&P-ap~~e~e-e~-~H~e

geRe6~6~~~eRi

(0) to create or maintain a fund to guarantee or insure the

payment of obligations incurred by any agency or subdivision of the

state for such purpose;

~e~ (d) for temporary borrowing as authorized in subdivision 3;

~a~ (e) for refunding e~~e~aRe~R~-BeRae obligations of the state

or any of its agencies or sUbdivisions, whether or not the full faith

and credit of the state has been pledged for the payment of s~eR

BeRae the obligations refunded; aRe-~ep-pe~~Re~Rg-eep~~~~ea~ee-e~

~ReeB~eaReee-a~~Rep~~ea-9Y-~He-~eg~e~a~~pe-~p~&P-~e-~aR~apy-~;-~ge3T

(f) for repelling invasion or suppressing insurrection in time

of war;

(g) for promoting forestation and preventing and abating forest

fires, including the compulsory clearing and improving of wild lands

whether public or private.

Subd. 3. As authorized by law, certificates of indebtedness

may be issued during eaeR ~ biennium,-&emmeRe~R~-&R-~~~Y-±-~R-eaeR

eaa-R~mBepea-yeap-aRe-eRe~Rg-eH-aHa-~He±~e~Rg-~~He-3Q-~R-~He-He*~
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eea-ft~Meepea-,eap, in anticipation of the collection of taxes ~evied

for and other revenues appropriated to any fund of the state for

expenditure during that biennium. No such certificates shall be

issued Wi~ft-pee~ee~-~e-aRY-~~Ra-WfteR-~Rein an amount ~Repee~ which

wich interest thereon to maturity, added to the then outstanding

certificates against the eame fund and interest thereon to maturity,'

will exceed the then unexpended balance of a~~-meRey&-wftieR-wi~~

ee-epeti~ea-~e-~fta~-~~Ra-a~P~Rg-~fte-&ieRRi~m-~RaeP-e*ie~~Rg-~awet

e*ee~~-~Ra~ monel so appropriated. The maturities of aRy-e~eft

certificates may be extended by refunding to a date not later than

December I of the first full calendar year following the biennium

in which e~eR the certificates were issued. If meReye money on

hand in any fund ape is not sUfficient to pay all non-retunding

certificates of indebtedness issued on e~eft the fund during any

beinnium and all certificates refunding the same, plus interest

, thereon, which are outstanding on December I immediately following

the close of e~eft the biennium, the state auditor shall levy upon

all taxable property in the state a tax collectible in the ~fteR

ensuing year sufficient to pay the same on or before December I of

e~eft-eRs~iRg that year, with interest to the date or dates of

payment.

Subd. 4. P~B~ie state debt other than certificates of indebted

ness authorized in subdivision 3 shall be evidenced by the issuance

of ~fte bonds of this state pursuant to a law adopted by the vote of

at least two-thirds of the members of each house of the

legis lat ure • A~~-eeRele-i.ee,*eel-~Relep-~Re-~pe¥ieieRe-e~-~ftie

~ee~4eft-efla~~-ma~~~e-W~~fl~ft-ftet-me~-than-~~-yea~~-£~mlthe~r

~e~ee~4¥e-~ate~-e£-~~~~e;-and Each law authorizing the

issuance of e~eft bonds shall distinctly specify the
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purpose or purposes and the maximum amount and maximum term

thereof i and the maximum amount of the proceeds authorized to be

expended for each purpose, or the officer or agency by whom and the

criteria or conditions upon which the amounts and times of expendi

tures for each purpose shall be determined. The state treasurer

shall maintain a separate and special state bond fund on his official

books and records, afte-WaeH to be used only for the payment of the

principal and interest of bonds for which the full faith and credit

of the state has been pledged ~ep-~Re-~a~meft~-e~-8~ea-eeftQ8~ The

state auditor shall levy each year on all taxable property within

the state a tax sufficient, with the balance then on hand in ea~Q

this fund, to pay all such principal and interest on e&a&e-eeftQ8

~&e~ea-~fteep-~ae-~pe¥~e~efte-e~-~a~e-eee~~eftdue and to become due

W~~R~A-~Re-~aeA-eR8~~Rg-~eaP-aAeto and including J~±~ January 1

in the second ensuing year. The legislature may 9~-±aw appr9priate

funds from any source to the state bond fund, and the amount of meHeye

such funds actually received and on hand ~~pe~~H~-&e-e~ea-a~,pe~p~a~4eAs

~p~ep-~e-~Re-±e¥~-e~-e~eR-~a*in any year, shall be used to reduce

the amount of tax otherwise required to be levied.

(b) Article IX, Section 10 shall be amended to read as follows:

CREDIT OF THE STATE LIMITED. Sec.lO. Subdivision 1. The credit

of the state shall never be given or loaned in aid of any Individual

association i or corporation, except a8-Repe~Ha~~ep-~pe¥iQeaTNe6-eaa±±

~Repe-ee-aH~-~~p~ftep-iseae~e~-geRae-aeRem~ft~~ea-nM~RHe8&6a-86&6e

Ra~±peaa-geHaeTn-aAaep-waa~-~~p~ep~e-&e-ge-aA-&meHameR6-6e-8ee6~eA

~eR-+±Q~-e~-Ap~~e±e-R~He-+9~-e~-~ae-geH&~~6a6~eH,-aae~6ea-A~p~±-±56a,

~a~ay-WQ~~Q-~S-Q~p~&~-e~~R~eQ-~PGm-&fte-~~&~~~~~~~T-&&¥~~~,-~~ee~~

~~~-a~-~~~~~~-~-~Qe~&&~r-Re¥&P~ae±e&&,-&~~-P~~ft~&,-pem~~~&

aHa-~ep~e~~~pe8-aeep~~Hg-~Raep-ea~a-ameRameft~T--ppeY~aeaT-aeWeyePT
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~Ra~-~p-~Re-~~p~e8e-e~-ae¥e~e~~a~-~Re-a~pf&~~~~pa±-peBe~peee-e~

~Re-B~a~e,-~fte-S~&~e-May-eB~a9±f&ft-aaa-M&fa~afa-a-&YB~eM-e~-p~pa±

epeaf~e-aAa-~ftepeey-±e&a-Meaey-afta-e*~eaa-epeaf~-~e-~Re-~ee~±e-e~

~fte-g~a~e-~~eH-pea±-e&~a~e-Bee~p~~y-~A-&~eft-Maftaep-aHa-~~eA-e~eR

~ePMe-aHa-eeHa~~~eRe-ae-MaY-ge-~peBep~eea-9y-±aw,-aAa-&e-~eB~e-aAa

Hege~ia~e-geAae-~e-~pe¥~ae-meAey-~e-ge-Be-~eaHeaT--~Re-±fM~~-e~

~Raee~eaReeB-eeR~&~Rea-~R-gee~~eR-5-e~-~H~B-Ap~~e±e-BHa±±-Re~-a~~±y

~e-~Re-~pe¥~e~eRe-e~-~a~e-gee~~eR,-aRa for a public purpose paramount

to any resulting private use or benefit. Thp. purposes for which the

credit of the state ep-&ae-a~epeBa~a-M~Rie~~a~-e~9Q~¥~e~eR-~Repee~

may be given or loaned as Repe~R provided in subdivision 2 are declared

to be ~~9±~e such purposes. The existence of such a purpose for any

other grant or loan of state credit authorized by law is subject to

Judicial review; but no decision of this issue in any action shall

impair the validity of any conveyance, contract, or obligation made,

entered into, or incurred before the date of the decision or the

validity or enforceability of any legal rights or duties created by

any such conveyance, contract or obligation unless the action is

commenced within 90 days after the adoption of the law. Such an

action may be commenced by any citizen.

Subd. 2. The state may appropriate money to establish and

maintain special funds to guarantee or insure the payment of obli

gations of state agencies or sUbdivisions, including any county or

town and any municipal, school, or other public corporation, district,

council, board, authority, commission, body, or unit of whatsoever

kind, exercising any power of state or local government. However,

if such obligations are otherwise payable exclusively from revenues

other than taxes, the state shall not become obligated to appropriate

money or to incur debt for this purpose in excess of the balance from
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time to time on hand in th~ gua~anty or insurance fund.
i

(c) Article XVI, Section 12 ahall be amended to read as follows:

BONDS. Sec.12. The legisl~ture ~ay provide ~~~ in accor-

dance with the provisions of Article IX for the issue and sale of

the bonds of the state iR-SyeA-ameYR&-aS-ma,-ee for capital expendi

tures necessary to carry out tne provisions of See&ieR-a-e# this

articlei-~pe¥ia~8;-Aew~¥~p;-~Aa~-~A~-&e&&~-aMeYR&-e#-sYeft-eeRas-i&&Ye&

aR8-YR~ai&-eAa~~-Re&-&6-aR~-~ime-e*e~ea-'~SQ,QQQTQQQ-~&P-¥a*YeT--~fte

~pe&eeQe-e~-~Re-&a~e-e~-&~eR-geRQS-&Ra~~-ge-~a~Q-~R&9-&Re-&PYRK

R~gftWa~-~YRQT--AR~-eeRQS-Se-~&eYea-aRQ-&e*8-&fta*±-ma&Ype-eep4a±*,

R~gRW8~-#YR8-efta~~-Re&-&e-aae~~a&e-&e-mee&-~Ae-~&,meR&-e#-&Re-~piR

&~~8~-aR8-iR&epe&~-e#-&A~-geR8e-a~&AepiBeQ-&'-&fte-±egi&±8&ype-ae

Repe~R8e~epe-~pe¥ia~aT-~fte-*~g~e*a&ype-ma,-~pe¥iae-ey-±aw-~ep-&ke
I

&a.a&~eR-e~-a*~-&a*a9±e-~pe~~P&~-e~-&Ae-e&a&e-iR-aR-ameYR&-sYI#i

e~eR&-~e-mee&-~Re-ae#ie~eRe~T-ep-~&-MaYT-iR-i&e-8ieepe&~eRT-8~~pe-

a~~pe~p~a&e8.

(d) Article XIX, Section 2 shall be amended to read as follows:

Sec. 2. For the purpose of carrying on or assisting in carry-

ing on such work it may expend monies, including such monies as the

legislature may see fit to appropriate, may incur debts, and may

e~-gee&ieR-S-e~-Ap~~e*e-9~e~-&Re-~eR&&~&~&~eR-&Ra~*-Re&-a~~*y-&e-&Re

~pe¥i&ieR8-e~-&ft~&-e~e&~eRT-aRQ-&Re-~YP~e&e&-~ep-wft~eft-&Ae-epeai&-e~

&Ae-8&a&e-May-ee-gi¥~R-ep-~eaRea-a&-RepeiR-~pe¥iaea-ape-aee±&pea-&e

8e-~Y&*ie-~YP~esee as provided in Article IX.
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I .

(e) Article IX, Sections' 5, 7 and 11, and Article XVII are

repealed.

Sec. 2. This proposed amendment shall be submitted to the

people of the state for their appr0val or rejection at the general

election for the year 1974, in the manner provided by law for the

submission of amendments to the Constitution. The votes thereon

shall be counted, canvassed, and the results proclaimed as provided

by law. The ballots used at the election shall have printed thereon

the following:

"Shall Article IX, Sections 5, 7 and 11 and Artiole

XVII of the Constitution of the State of Minnesota be

repealed and Article IX, Sections 6 and 10, Article

XVI, Section 12, and Article XIX, Section 2 thereof

amended to redefine and clarify the purposes and

methods for the use of state credit including the

incurring of state debt, repealing the prohibition

upon state participation in wo~ks of ihternal improve-

ments, and eliminating duplicate and obsolete provisions

with reference thereto?

Yes

No

-11-
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A. Internal Improvements

In studying limitations upon state indebtedness and upon the

purposes for wh~ch the State may expend money, the Finance Committee

has reached the conclusion that the pertinent provisions of Article

IX require substantial amendment.

There have been two major kinds of restrictions upon state

borrowing and expenditures. The first of these is the "internal

improvements" provisions of Article IX, Sec. 5, coupled with the

"public purpose" doctrine which has been developed independently

by the courts. The second is the more detailed provisions of 3ec.6,

relating to the power to contract debt, coupled with limitations on

loaning the credit of the State, conta~ned in Sec.lO. A number of

other provisions are also affected by Qur recommendations.

The "internal ~mprovements clause" states that "the State shall

never be a party in carrying on works of internal improvements"

except in certain circumstances. In its original form, this meant

that the State could construct buildings or carryon works which

were necessary for governmental purposes, but it could not construct

buildings or other structures for nongovernmental purposes. Thus

the State could spend money for the capitol, or a prison, or schools

and universi ties, all of which were·co.nceded to be governmental pur-

poses, but it could not engage in building roads, railroads, or

industrial facilities, or ~n deoveloping.·..underpopulated regions of

the State.

These limitations fit the requirements of a century in which

the prevailing political philosophy called for minimal government.
I

They also may have been imposed to prevent the kind of log-rolling

which the draftsmen of our Constitution had observed in other states,

granting some communities large public subsidies at the expense of

the state as a whole.
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The "internal improvements" limitations have been modified

in three ways over the century since adoption of the Constitution:

1. The first is specific constitutional amendment. Article XVI

(highways), XVII (forest fire prevention), XVIII (forestation), and

XIX (airports) were all passed to make it possible for the State to

spend money for these purposes. The "internal improvements" language

had been thought to prohibit state construction of highways, fire

breaks, airports, etc., before these amendments were added. Other

qualifications to the rule can be found in Sees. 5 and 10 of Article IX.

2. Relaxation of the stringent requirements of the "internal

improvements" rule has also come through judicial interpretation.

The courts have been increasingly willing to find that state con~

struction projects have a sufficient governmental purpose to make

them exempt from the old rule. Thus only recently the courts have

held that state support for construction of sewage facilities is not

a work of "internal improvement."

3. The third modification is that the constitutional restriction

has been held to apply only to the State, not to units of local govern

ment. Thus a municipality could engage in works of "internal improve

ment," like bUilding an aUditorium, without running afoul of this

constitutional limitation. Municipalities were, however, restricted

by a differesn, judicially developed doctrine which limits public

expenditures to "public purposes."

Thus the "internal improvements clause limits some kinds of

state expenditures, or at least brings them into question. It

serves as an i~pediment, ~aking many desired programs sUbject to

question. It seldom serves as a total obstacle, since some manner

of providing state finance can normally be found through use of

one of the exceptions to the doctrine. The usual result is that
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there is some question about the constitutionality of the proposed

plan. In order to assure leaders and contractors, it is usually

necessary to initiate litigation to test the validity of the pro-

gram. Consequently, there is frequent delay in the implementation

of programs.

The "public purpose" doctrine is related to the "internal

improvements" doctrine, but must b~ k~pt separate. The public

purpose doctrine requires that public expenditures be made only

for public purposes. It was developed by the courts; there is no

explicit language in the Constitution referring to it, although the

courts treat it as a matter of constitutional law. It applies both

to state expenditures and to the expenditures of local governmental

units.

In many cases application of the public purpose doctrine and

the internal improvements doctrine have the same result. In other

cases one or the other may apply.

The pUblic purpose doctrine is beset by many of the same

ambiguities which trouble the internal improvements doctrine. If

both pUblic and private interests will benefit from some public

expenditure, is the purpose "public" or "private "? Take, for

example, industrial development bonds: private companies and their

employees benefit from the creation of municipally financed "indus

trial parks," but there is also a public benefit in reduction of

unemployment. A state scholarship plan would provide a private

benefit to the recip~ents of the scholarships, but also a pUblic

benefit in greater educat~onal opportunities in the State (from p.15)

.~helitigation is frequently necessary before the bonds are

saleable and the expenditure permissible causes needless delay. The

exact limitations of the public p~rpose doctrine must be derived from

judicial decisions.
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Recommendation

Our proposal eliminates completely the "internal improvements"

section of the Constitution. This is accomplished by repealing

Section 5. We believe that this obsolete doctrine is now so riddled

with exceptions as to provide little protection for the State against

unwise spending, while providing many impediments to programs which

are generally aceepted as wise and desirable.. Hense our proposed

constitutional amendment would repeal Section 5 of Articl. IX

completely.

We would replace the "internal improvements" limitation with a

"public purpose" doctrine, which may, indeed, already apply. (See

our proposed amendments to Sec. 10.) Thp. pUblic purpose doctrine

has proven more flexible than the internal improvements language. We

i believe that it should be written into the Constitution and defined

there.

In Sec.lO, sUbd.l, we say ~hat state credit may be given or

loaned only for a "public purpose paramount to any resulting private

use or benefit."

We also specify that the purpose spelled out in sUbd.2, the

creation of guarantee funds, is a pUblic purpose. We hope that it

will not be necessary to have judicial review of every bond issue,

since most will fall within the category of cases plainly authorized

by the Constitution.

In order to reduce the need for time-consuming and costly liti

gation testing the validity of bonds, we have included the final two

sentences of subd. 1. These shift the burden of instituting litiga

tion to those who actually oppose the bond issue of loan of credit.
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Present practice makes it necessary for someone to institute

litigation to test the validity of bonds under the internal improve

ments and public purpose standards before they become marketable.

No intelligent investor will lend large sums if there is a reasonable

doubt that the investment is legal. Hence a test case must be

arranged. In one recent instance, the Pollution Control Agency had

to sue the State Auditor, in order to obtain a declaration of the

validity of bonds which the Legislature authorized. This caused a

one year delay and considerable expense.

Our recommendation shifts the burden of challenging the validity

of a loan of credit to taxpayers who wish to challenge it. If they

believe that an issue is not for a public purpose, they may bring

suit within 90 days of enactment of the legislation. The final

sentence guarantees them access to the courts, even though the bonds

may not yet have been issued. A law suit commenced within this

period will determine the validity of any bond issued or credit

loaned under the challenged statute, even if the final decision is

not rendered until after the 90-day period. After the 90 days, a

ta~payer or taxpayers group could still commence litigation but it

would not affect the validity of transactions which had already

taken place. Such a determination would be prospective only. Thus

if no suit was filed in the first 90 days, the State Auditor (or

other authorized official) could proceed with the program without

waiting for judicial determination in a test case.

If litigation was commenced, there would be real adverse

parties, one clearly oppo~ed to the program, one clearly in favor;

the courts believe this to be the ideal form for litigation. After

the first 90 days, a citizen would retain the right to prevent fur

ther loaning of credit or borrowing, but would not have the right
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to upset transactions already entered into. We believe that this

is fair for protesting taxpayers, yet should simplify and expedite

the fiscal business of the State.

B. Power to Contract Debt

The original State Constitution contained a nearly absolute

prohibition on state debt. The State was limited to a debt of

$200,000. Other sections of the Constitution authorized additional

state debt for other limited purposes, for example, to repel invasion

(Article IX, Sec.7), to construct highways (Article XVI, Sec.12), to

prevent and abate forest fires (Article XVII, Sec.l), to build air

ports (Article XIX, Sec.2), and to finance the veterans bonus

(Article XX, Sec.l).

A constitutional amendment in 1962 removed the ceiling on state

debt, but limited the purposes for which it may be issued. With

some exceptions long-term state debt may be issued only for capital
I

projects (buildings and other permanent "investments" of the State)

and not for current operating expenses. The State may also engage

only in short-term borrowing for current expenses. Long-term state

debt may be issued only on a vote of three-fifths of each house of

the Legislature. (There are some exceptions in which only a majority

vote is required.)

Recommendations

Our recommendations on this matter may be found throughout our

proposed Sec.6. The proposals are aimed mainly at simplifying the
i

law relating to public borrowing. For a discussion of the proposed

amendments to subdivision 1, see the section "Loan of Credit" below.

The purposes for which debt may be contraoted are spelled out in

subdivision 2; The changes are as follows:
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Paragraph (a) involves only clarification of existing language.

Paragraph (b) likewise involves only clarification. We are

moving the requirements of a three-fifths vote to subd. 4, 'and

making the three~fifths vote applicable to all state borrowing.

Old paragraph (b) is obsolete, since we are including here

references to all authorized borrowing in other sections of the

Constitution.

Paragraph (c) is new. Its import is discussed below together

with the implications of paragraph (e). Paragraph (d) is unchanged,

except for the order in which it appears in the list.

Paragraphs (f) and (g) are transferred from other portions of

the Constitution. Paragraph (f,) was Article IX, Sec.7. Paragraph

(g) is the present Article XVII, reduced to its operative provisions.

The changes which we recommend in subdivision 2 are linguistic.

We assume that they would have no substantive effect.

In subdivision 4, we do make a number of minor, but substantive

changes. First we require all state debt (other than short-term

certificates of indebtedness) to be approved by a three-fifths vote

of the Legislature. Presently only that debt mentioned in subdivision

2(a) is covered by this requirement. We believe that state borrowing

should be supported by more than a bare majority in the Legislature.

We have eliminated the 20-year maximum term on bonds; in modern

circumstances financing may well be spread out over a longer period.

We have also allowed the Legislature to delegate the authority to

fix the relative portions of bond revenues to be used for different

purposes, although the Legislature itself would have to establish

the maximum amount of indebtedness which could be incurred. Thus

the Legislature could authorize the issue of bonds for construction

of pUblic buildings, but set guidelines (rather than a fixed dollar
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sum) for each building.

C. Loan of Credit

Article IX, Sec.lO, now prohibits the State from giving or

loaning its credit. This essentially means that the State cannot

guarantee the debts of others.

Two matters now contained in Section 10, the 1!'".ailroad bonds

of 1858 and the rural development eredits of the J.:920' s, are both

matters of history. They no longer have practical effect. We are

recommending their repeal.

The prohibition on the loaning of credit has presented two

kinds of problems in recent years. One of these is the extent to

which the State can lend its credit to municipalities. Backing

municipal debt with the "full faith and credit" of the State means

that, if a city or village or school district fails to pay its bond

I obligations, the State must pay them. Since there is greater security
I

for the loan, the interest rate is lower. Based on the language of

the present Section 10, arguments can be made either way. This leads

to unnecessary doubt and delaying litigation.

The second problem is the extent to which State guarantees may

be used to insure loans made by private individuals to other private

individuals. The provision of low-income housing is one example of

this. The interest rates on borrowing for construction of low-income

hous1mg may be reduced if there is some element of guarantee on the

repayment of the loans. (In some kinds of housing the FHA provides

this kind of guarantee to/lenders.) Can the State make these guaran

tees? Should the State be permitted to make these guarantees?

-19-



Recommendation

We are ~ecommending substantial revision in this section.

Our recommendation is intended to permit the State to guarantee the

borrowing of local government agencies and of state agencies, but

to limit the liability of the State in the most risky circumstances.

Under our proposal, contained in Section la, subd. 3 and 4, of the

draft, the State could give unlimited guarantee to municipal general

obligation bonds, but only limited guarantee to municipal or state

revenue bonds.

The State could issue an unlimited guarantee for municipal

general obligation bonds which meet the same "public purposes" test

required of state bonds. See Section la, subd. 4. No state bonds

would be issued until the municipal bonds fell into default. The

State might be able to recover against the municipality by requiring

it to levy taxes to reimburse the State. Although the Legislature

might put a dollar amount limitation on these bonds, the Constitution
I
,

would not require it to do so. A municipal bond issue fully guaranteed

by the State would have the advantage of a very good credit rating

and consequently would carry a lower interest rate.

The Legislature could also guarantee municipal revenue bonds

or the revenue bonds of state agencies. Subdivision 3 of Section 10

would limit this guarantee to a single cash amount, designated at

the time of making the guarantee, and set aside in a special reserve

or guarantee account. Thus the Legislature might grant a $10 million

guarantee on a $100 million issue of municipal industrial development

revenue bonds. The Legis~ature would authorize the borrowing of

$10 million and place it in a reserve guarantee account. (The money

would earn interest until used to pay a guarantee or repay the bonds.)

If the municipality defaulted on the original industrial development

-20-



bonds, the State would be liable for the $10 million which it had

already set aside, but no more. This form of partial guarantee is

useful, because total default on bonds is very rare. A similar device

is used in New York -to guarantee housing bonds, resulting in a bond

rating which is only one level lower than the general obligation bonds

of the state. While this lowers the interest rate, it also provided

substantial protection for the taxpayer against future public liabili-

ties, since the amount of the guarantee has already been borrowed and

limited at the time of the guarantee.

The Stat~ could also use this device to guarantee the revenue bonds

of pUblic agencies, like the Higher Education Facilities Authority.

D. Other Matters
Our major recommendations require a number of other minor

amendments to Article IX:

Old Provision

Art.IX, Sec.5, Highway user
taxes.*

Art.IX, Sec.7, Power to bor
row to repel invasion, etc.

Art.IX, Sec.8, Disposition of
funds received for bonds.

Art.IX, Sec.ll, Publication
of receipts and expenditures.

Art.XVI, Sec.12, Bonds for
state highways.

Art.XVII, Forest fires.

Art.XIX, Sec.2, Bonds for
airports.

Disposition

Repealed as redundant. See
A~t.XVI. No substantive change
intended.

Repealed, incorporated in Sec.6,
subd. 2.

Repealed as unnecessary.

Repealed as obsolete.

Repealed, incorporated into
Art.IX,Sec.6,subd.2(a).

Repealed, incorporated into
Art.IX,Sec.6, sUbd.2(g).

Repealed, incorporated in
Art.IX, Sec.6,subd. 2(a).

* In transferring authority to borrow for state highway pur
poses from Article XVI· to Article IX, we have made this
bor~owing sUbject to the same limitations as other state
borrowing. It will now require a three-fifths vote of the
Legislature. The maximum rate of interest will be repealed.
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E. Summary

We believe that the proposed amendment, relating to the

problems of public improvements, borrowing, and the guarantee of

municipal borrowing, should serve to alleviate some of the fiscal

problems of the State. By sUbstantially clarifying the constitutional

limitations on state borrowing, it should make it possible to issue

state bonds without the necessity for test cases on the validity

of the bonds. This should expedite the accomplishment of the goal·s

sought by the Legislature. When it is necessary to provide

"matching" state funds to obtain federal grants for certain purposes,

the delay of litigation. may well eliminate the possibility of

obtaining the funds.

We are also eliminating obsolete provisions that reflect poli

tical policy which is no longer current. The State is engaged in

transportation services (highways, airports, etc.) and other social

service activities which were not thought of when the Constitution

was drafted in 1851. Such obsolete provisions as the internal

improvements section are a barriell to goals which all would like

to see accomplished, yet provide no limitation against other perils

facing present governm·ents.

Finally, we believe that this amendment will assist in

shortening and simplifying the Constitution.
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IV. RAILROAD GROSS EARNINGS TAX

Recommendation

The Finance Committee recommends the repeal of Article IV,

Sec. 32(a), the gross earnings tax on railroads. We believe

that railroad companies should be treated like all other companies

which do business in Minnesota. The Legislature should set the

rate and form of taxation, as it do~s for other businesses in
-.,..

Minnesota.

Comment

The railroad gross earnings tax was adopted in 1871.

The tax is currently 5% of the gross earnings of the railroad,

paid in lieu of real property tax, business personal property

tax, corporate income tax, etc. on their railway operations. i

The gross earnings tax may have represented a realistic assess-

ment of the railroads' relative share of the fiscal burdens of

the State at one time. It does not do so now. Section 32(a)

makes it especially difficult to adjust the rate of this tax,

since amendments must be submitted to popular referendum, unlike

the taxes paid by other business, which are set by the Legislature.

Thus, while the corporate income tax (for other businesses) has

been adjusted many times in recent years, the railroad gross

earnings tax has been unaltered for many years.

We believe that there are adequate methods for assessing

and apportioning property taxes and ~ncome taxes. We believe

that railroads should be treated like all other businesses which
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operate in Minnesota.

We conducted a hearing on this matter on May 29 in

St. Paul. We are pleased to report a general (although not

unanimous> acceptance among t~e railroad companies of this

proposal and a recognition of their obligation to provide

equally with other segments of commerce and industry for the

finances of the State.
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V. STATE TRUST FUNDS

As to state trust funds and their investment, we make

no recommendation for constitutional change.

There are three major trust funds. The Permanent

School Fund and the Permanent University Fund are provided

in Article VIII, Sees. 4 through 7. The Internal Improvements

Land Fund is provided in Article IV, Sec. 32(b). In addition,

Article IX, Sec. 12, contains some regulations regarding the

administration of these funds.

All of the funds reflect the proceeds from lands donated

to Minnesota by the federal government at the time of statehood.

The State undertook to use the proceeds from these lands for

specified purposes. We do not believe that we can or should

recommend any change in these uses.

We have not examined the question of administration of

lands which are the property of the three trust funds. The

Natural Resources Committee has already reported to the Com

mission on this question. We have only examined the question

of the financial management of the money already in the trust

accounts.

We believe that the language of the three sections is

sufficiently broad to permit the wise investment of the funds.

The restrictions on the Permanent School Fund, in particular,

are most progressive and up-to-date.

We have been informed that the Structure and Form Committee

is recommending the abolition of the Internal Improvements Land
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Fund. We do not oppose this suggestion, since the sum in that

trust fund is so small that it could reasonably be merged with

one of the other trust funds.

VI. OTHER ISSUES
i

The Finance Committee has considered a number of other issues,

but because of lack of time, is making no recommendation on them.

We do not believe them to be as important as the matters discussed

above. We are listing them here because we do believe they merit

further study and attention.

1. The entire question of uniformity in· classification in

taxation is raised by Article lX, Sec.l. Is this uniformity pro-

vision adequate to meet modern needs? Sh04ld it be changed, either

to restrict the manner in which the Legislature can classify for

tax purposes or to open this power still further?

~. Should the State, as well as local municipalities, be

clearly authorized to levy special assessments against benefited

property? The last clause of the second sentence of Article IX,

Sec.2 now permits municipalities to do this. In some cases may

it be desirable to have direct state construction or operation

of certain kinds of facilities?

3. Should. the nearly obsolete provisions of Article IX,

Sec.13, dealing with banks and banking law, be repealed? The

present language requires a two-thirds vote to pass a banking law.

Should this be changed to a majority vote?

4. Should the nearly obsolete provisions of Article IX, Sec.15

be repealed? This section limits the amount of bonds which a
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municipality may issue to support railroads. It was inserted

into the Constitution in the nineteenth century when many towns

and villages were incurring major indebtedness to lure railroads

in their direction.

5. Should the provision of Article IV, Sec.lO, that revenue

bills originate in the House of Representatives, be repealed?

This provision was copied from the federal Constitution. It was

originally in the federal document because the United States Senate

was not popularly elected in the first century of our history.

6. While this report was in preparation, the Committee received

a suggestion which it did not have a full opportunity to discuss and

evaluate, but which clearly appears to merit further study. This

would change Article IX, Sec.lO, to provide:

The credit of the State shall never be given or
loaned in aid of any private individual, asso
ciation, or corporation except for a pUblic purpose
paramount to any resulting private use or benefit.
Every gift or loan of credit authorized by law is
presumed to be for such a purpose, but is sUbject
to judicial review. No paymer.t, contract, right
or obligation made, entered into, or created pur
suant to law, prior to the institution of litigation
questioning the public purpose of the law, shall be
invalidated or impaired by a jUdicial decision that
such purpose is not paramount to the resulting pri
vate use or benefit.

In effect, this would shift a burden now placed upon public

agencies to those who wish to challenge their actibns. At the

present time, public agencies which issue bonds (or the potential

purchasers of bonds or potential contractors) must test the validity

of state bonds before they become safe investments. This is expen-

sive and may cause needless delay. Under this proposal, bonds and

contracts would be presumed constitutional unless some adverse

party instituted litigation to challenge them.

We express no opinion on this proposal but do advise further

study.
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VII. SUMMARY

The Finance Committee is recommending several changes to

the Minnesota Constitution. They are:

1. An amendment to Article IX, Sec.l, which would permit

a "piggyback" income tax.

2. A major amendment to Article IX, which would clarify the

state's spending authority (repealing the "internal improvements"

limitation), its borrowing authority, and its authority to guarantee

the borrowing 9f local government units and state agencies.

3. Repeal of the railroad gross earnings tax and the treatment

of railroads on an equal basis with other businesses.

The Committee is recommending no change in the constitutional

provisions relating to trust funds.
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A P PEN D I X A

A bill for an act

proposing an amendment to the Minnesota
Constitution, Article IX, Section 1; pro
viding as the basis for determining income
tax, the federal income or federal tax.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:

Section 1. The following amendment to Minnesota Constituion,

Article IX, Section 1, is proposed to the people of the state. The

section, if the amendment is adopted, shall read as follows:

Section 1. The power ot taxation shall never be surrendered,

suspended or contracted away. but a law may adopt as the basis for

determining Minnesota income, privilege, or excise tax, either the

income or the tax as determined by the laws of the United States

for the taxable year of the taxpayer. Taxes sha~l be unifqrm upon

the same class of SUbjects, and shall be levied and collected for

pUblic purposes, but public burying grounds, public school houses,

public hospitals, academies, colleges, universities, and all

seminaries of learning, all churches, church property and houses

of worship, institutions of purely public charity, and public

property used exclusively for any public purpose, shall be exempt

from taxation except as provided in this section, and there may

be exempted from taxation personal property not exceeding in value

$200, for each household, individual or head of a family, and

household goods and farm machinery, as the legislature may determine;

provided, that the legislature may authorize municipal corporations

to levy and collect assessments for local improvements upon property

benefited thereby without regard to a cash valuation. The legis-

lature may by law define or limit the property exempt under this
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section, other than churches, houses of worship, and property

solely used for educational purposes by academies, colleges,

universities and seminaries of learning.

Sec. 2. The proposed amendment shall be submitted to the

voters for their approval or rejection at the general election

for the year 1974. The ballots used at the election shall have

the following question printed thereon:

"Shall Article IX, Section 1, of the Minnesota

Constitution be amended to enable the legislature

to adopt the federal income or a percentage of the

federal income tax as the basis for Minnesota income

taxation?
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The full Commission took action which differed from

the recommendations of the Judicial Branch Committee in the

following areas:

A unified court sxstem, (Section 1 of the recommended

constitutional amendment). The Commission decided that the

present division of trial courts into a district court and

lower courts should be retained at least until completion of

national studies now being conducted on court unification.

An intermediate court of appeals (Sections 1 and 3 of the

recommended amendment). The Commission preferred to give the

Legislature the power to create an intermediate appellate court

rather than to establish the court by constitutional mandate.

Judicial nominating commission (Section 7 of the recommended

amendment). The Commission preferred to leave the power of

judicial appointment exclusively in the hands of the governor,

as at present.

The Commission added to the Committee's recommendation a

provision that the governor may fill Judicial vacancies created

by incumbents not filing for reelection.



I. INTRODUCTION

A. BACKGROUND

The Judicial Branch Committee was given the task of examining

Article VI of the Constitution which relates to the structure of

the court system and the selection of judges.

The committee conducted public hearings in Moorhead on May 4,

1972, in conjunction with the monthly meeting of the full· Commission;

in St. Paul on June 1; and in conjunction with meetings of the

Minnesota Bar Association and the Minnesota District, Municipal,

and Probate Judges Associations in Rochester on June 26. The

committee appreciates the cooperation of all those who have appeared

before it or have offered suggestions in the form of letters or

written statements. A listing of persons who appeared before the

committee or communicated to it in writing is included in an

appendix to this report.

The Committee has drafted a complete judicial article for the

State Constitution. It is based on language in the present Con

stitution, but contains improvements which we believe desirable.

Thus, our report is somewhat different in format from others which

have been presented. It centers on the proposed article, with notes

and comments on each section.

An earlier version of this proposed article was circulated to

interested parties for comment. That version represented a

synthesis or various sources. On the basis of comments received,

changes have been made. This draft represents our recommendations

to the Commission. Except where specifically noted, all members

o~ the committee concur in this report.
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B. SUMMARY OF RECOMMENDATIONS

A summary of the major impact of our proposed article should

assist in its examination. Four major changes are proposed in

Minnesota's judicial system as follows:

1. Merit selection. Section 7 of the committee's proposal

provided for a system of "merit selection" of judges. Under this

proposal, whenever a judicial vacancy occurred, a commission would

nominate candidates for the office and the governor would appoint

a new judge from among the list of nominees. The judge would be

subject to a "-yes/no" election on the question of his retention

once every six years. (For details and further explanation, see

Section 7 of the proposal.)

2. Unified court system. Several sections of the proposal

permit the creation of a "unified court system." (See particularly

Sections 1, 2, and 4.)

The committee believes centralization and unification of

administrative responsibility will permit more efficient and speedy

administration of justice.

3. Intermediate court of appeals. We are also recommending

the establishment of an intermediate court of appeals in Sections

1 and 3. This court would relieve the Supreme Court from the

burden of hearing some appeals from the district court and permit

it to focus upon issues of broad interest and importance.

4. Judicial discipline and removal. The committee recommends

the establishment of the "California Plan" of judicial discipline
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and removal. (See Section 5, paragraph 2.) Our proposal gives

the legislature authority to adopt a system of judicial discipline.

Such a plan is already in effect for lower courts of the state and

is being submitted to the voters of Minnesota as one of the amend

ments on the 1972 ballot.

The above mentioned amendment also contains provisions which

would eliminate the probate court, provide for the appointment

(rather than election) of the clerks of the district court, and

allow the assignment to the supreme court of several district

judges at the same time. In making its recommendations, the

committee will refer both to the existing Article VI of the

State Constitution and to the proposal which is being submitted

on the November election ballot.
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II. COMMITTEE RECOMMENDATIONS

The Judicial Branch Committee recommends the adoption of all

material printed in ~c~~pt language. These script sections comprise

the entire text of suggested new Article VI.

SECTION 1

Sect~on J. The Jud~c~al Powe~. The jud~c~al~powe~

06 the ~tate ~~ ve~ted ~n a ~up~eme cou~t, a cou~t 06

appeal~, and a d~~t~~ct cou~t. All cou~t~ except the

~up~eme cou~t may be d~v~ded ~nto geog~aph~c d~~t~~ct~

a~ p~ov~ded by law.

Present text; changes. Section 1 of the present constitution

vests the judicial power of the state in a supreme court, a

district court, a probate court, and such other courts, minor

judicial officers and commissioners with jurisdiction inferior

to the district court as the legislature may establish. The

effect of the proposed Section 1 would be to:

1. Establish a court of appeals. This point is discussed

in Section 3 of this report.

2. Abolish the probate court.

3. Establish a single, unified trial court.

There is no language in the present constitution equivalent

to the second sentence of the provision but this does not appear

to create any new power.

Comment

Court of appeals. The arguments for establishing a new court

of appeals are set forth following Section 3 of this report.

Abolition of the probate court. Until the last session of

the legislature, there was a probate court in each county of

the state except one where a probate court served two counties.
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· The 1971 Legislature created a county court system, which now

operates in all counties except Hennepin, Ramsey, and St. Louis.

Under the county court system, the probate and municipal cow~ts

have been merged in order that full-time judges may be available

throughout the state. Separate probate courts have been maintained

in the three above-named counties.

Under the proposed constitutional amendment to be voted on

this November, total abolition of the probate courts as separate

courts could take place and their present jurisdiction could be

reassigned in accordance with law. This would permit the merging

of probate 'business with civil and criminal business of other

courts and hopefully expedite probate business.

In recommending the structure established here, the Judicial

Branch Committee is going one step further. The committee is

recommending that there be only one trial court in Minnesota for

all classes of cases. Under the proposal, that court would be

the district court, which could then make such provisions for

the· dispatch of probate business as seemed appropriate for a given

local area. For example, the district court could assign one of

its judges to hear probate matters on a full-time basis. Under

the proposal, the precise organization could be established in

each judicial district to meet the needs of that district.

Unified judicial system. Section 1, together with several

other sections, is intended to create a unified judicial system

for Minnesota. At the trial court level, such a system would

mean that there would be only one trial court for a given locality,

the district court.
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In Hennepin, Ramsey, and St. Louis counties, a unified court

system would mean that the district, probate, and municipal courts

would be consolidated into a new district court. In other counties,

the proposal would mean that the district and county court would

be consolidated into a new district court.

After this consolidation, the district courts themselves would

provide for the enumeration of divisions and the creation of local

courts of limited jurisdiction. The district court would assign

judges to its various functions. This is intended to provide

flexibility to meet the differing needs of various parts of the

state. For example, in areas with large population, a unified court

would allow jurisdictions to be broken down on a functional basis.

One judge might specialize in probate matters, another in juvenile

cases, etc. In less populous areas, the district courts might

choose to distribute the workload on a geographic basis, with each

judge handling all of the business at a particular court house for

a certain period of time. The two patterns of assignment given

here are simply illustrations; the individual district courts

would reach their own assignment patterns and create their own

divisions, as individual circumstances would require. They would

then be able to change such assignments, as circumstances changed.

Placing all trial jurisdiction in one local court would permit

increased efficiency in utilizing judicial resources. It would

permit the district court to assign judges to meet the changing

workload, rather than the present system in which jurisdictional

barriers sometimes prohibit some judges from assisting others.
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Vesting this power in the hands of the district judges,

rather than in the legislature, has two advantages. In the first

place, it would allow more rapid response to changing patterns of

case loads. The judges are in session throughout the year, while

the legislature meets only periodically. In the second place, such

an arrangement would allow different patterns of judicial administra

tion to be established to meet the different needs of the various

regions of our state. The proper system of inferior courts for

the metropolitan area might be significantly different from the

system which would meet the needs of rural counties.

Section 1 of the proposed judicial article is derived from

Advisory Commission on Intergovernmental Relations,CQurt Reform,

page 5, Suggested Constitutional Judicial Article, Sec. 1 •.

SECTION 2, FIRST PARAGRAPH

Section 2. The Sup~eme Cou~t. The 6up~eme cou~t 6hall

con6i6t 06 one chie6 jU6tice who 6hall be executive head 06

the judicial 6y6tem and not le66 than 6ix no~ mo~ethan

eight a660ciate ju~tice~ a~ the legi~latu~e may e~tabli~h.

It ~hall have o~iginal ju~i~diction in ~uch ~emedial ca~e~

a~ may be p~e~c~ibed by law and ~uch appellate ju~i~diction a~

may be p~e6c~ibed by law o~ by ~ule, but the~e ~hall be no t~ial

by ju~y in 6aid cau~t.

Present text; changes. There are three changes from the present

text of Article VI, Section 2, first paragraph.

1. The amendment assigns the duty of "executive head of

the jUdicial system" to the chief justice of the supreme court.

2. The amendment changes the denomination of the office from

"judge" to "justice", formally recognizing a title which has long

been used in fact. -7-



3. Present language confers all appellate jurisdiction on

the supreme court. The amendment provides for appellate juris

diction to be established by statute and rule of court and is

designed to permit allocation between the intermediate court and

the supreme court.

Comment

The constitutional recognition of the chief justice as the

"executive head of the judicial system" underscores the impor

tance of the administrative functions of the office. It thus

reinforces the unified court system which Section 1 creates.

The chief justice has long exercised the powers formally

granted to him here, both by statutory authorization and by the

simple prestige of his office. With the Judicial Administrator,

who acts as his assistant in these matters, he proposes the budget

for the state court system and makes recommendations to the

governor and legislature regarding the support and constitution

of the state's courts.

The authorization for an intermediate court of appeals in

Section I of the proposed article requires limitation on the

appellate jurisdiction of the supreme court. Were it otherwise,

every decision of the intermediate court could constitutionally

be appealed to the supreme court, thus destroying the ameliorating

effect which the court of appeals might otherwise have on the

workload of the supreme court.
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Currently the unlimited appellate jurisdiction of the court

is regulated by the Civil Appeal Code (Minn. Stat. ch.60S), the

Criminal Appeal statute (Minn. Stat. Ch. 632), Supreme Court

Rules of Appellate Procedure (Rules 103-111), in addition to xarious

and sundry scattered statutes. The amendment authorizes the Supreme

Court to regulate appellate Jurisdiction by rule, thus providing a

flexible mechanism for the adjustment of appellate jurisdiction,

depending upon circumstances.

SECTION 2, SECOND PARAGRAPH

The ~up~eme ~ou~t ~hall appoint, to ~e~ve at ~t~ plea~u~e,

a ~le~k, a ~epo~te~, a ~tate law lib~a~ian and ~u~h othe~

employee~ a~ it may deem ne~e~~a~y.

Present text; comment. This provision is the same as the present

third paragraph of Section 2.

SECTION 2, THIRD PARAGRAPH.

The ~up~eme ~ou~t ~hall adopt ~ule~ gove~ning the

admini~t~ation, admi~~ibility 06 eviden~e, p~a~ti~e and

p~o~edu~e in all ~ou~t~. The~e ~ule~ may be ~hanged by

the Legi~latu~e by a two thi~d~ vote 06 the membe~~ ele~ted

to ea~h hou~e.

Comment

This provision is entirely new. In the past, the legislature

has provided for these matters by law. At one time, the legislature

passed detailed codes of procedure for criminal and civil cases

and rules for the administration of courts, setting term dates,

etc. The legislature has gradually recognized that this is really

a function which is better served by the courts themselves. Accord-
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ingly, it has delegated substantial control over court administra

tion to the JUdicial Council (see MS 483.01-483.04) and the power

to adopt rules for civil and criminal cases to the supreme court

(see MS 480.05-480.059).

The provision proposed here would have double impact: The

ability of the supreme court to adopt rules for judicial administra

tion would assist the court in the implementation of a unified

judicial system. The unified court should promote the efficient

utilization of judicial manpower.
By ad hoc decisions the Supreme Court has, in effect, adopted

rules of ~vidence. The authority granted in the proposed section

would permit the adoption of an integrated, comprehensive code of

evidence. In either case, the legislature could, by extraordinary

majority, override the rules made by the supreme court. The

ultimate responsibility of the legislature is thus recognized,

but the section also acknowledges that the familiarity and com

petence of the judiciary in these areas should be given great

weight.

SECTION 2, FOURTH PARAGRAPH

The ~up~eme eou~t ~hall appoint a chie6 judge 6~om

among the membe~~ 06 the cou~t 06 appeal~, a chie6 judge

6~om among the membe~~ 06 the di~t~ict cou~t 06 each judicial

di~t~iet, a ~tate admini~t~ative di~ecto~ 06 the cou~t~ and

~uch a~~i~tant~ a~ the admini~t~ative di~ecto~ deem~ nece~~a~y

to ~upe~vi~e the admini~t~ation 06 the cou~t~ 06 the ~tate.
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Present text; changes--This entire provision is new, al

though current statutes do recognize the title of chief judge.

Comment

The chief judge of each jUdicial district is currently elected

by the judges in the district, pursuant to Minn. stat. Sec.484.34.

In the 3rd and 6th Judicial Districts, the position is rotated;

in several other districts the judge who is senior in service is

re-elected each year; in still others the selection is made on

the basis of ability and interest in administration. The recom

mendation, which places the selection in the hands of the supreme

court, seeks to promote uniformity in the criteria for selection

of chief judges of the district court and the new court of appeals.

The duties of the chief judge may well be increased under the

proposed unified system. The assignment to divisions and alloca

tion of responsibility among divisions of the district court will

be carried out under that jUdge's leadership. The management of

th~ court's business and affairs requires administrative and diplo

matic skills as well as some continuity in office. These prere

qUisites can best and most efficiently be imposed by a single

appointing agency.

SECTION 2) FIFTH PARAGRAPH

The eh~e6 ju~t~ee may a~~~gn judge~ 06 the d~~t~~et

eou~t 6~om one d~~t~~et to anothe~ to a~d ~n the p~ompt

d~~po~~t~on 06 jud~e~al bu~~ne~~. The ~up~eme eou~t may

a~~~gn judge~ 06 the d~~t~~et eou~t to aet tempo~a~~ly a~

judge~ 06 the eou~t 06 appeal~; judge~ 06 the eou~t 06

appeal~ and 06 the d~~t~~et eou~t may be a~~~gned a~ p~o

v~ded by law tempo~a~~ly to aet a~ ju~t~ee~ 06 the ~up~eme

eou~t upon ~t~ ~eque~t.
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Present Text; changes--This section replaces and substantially

expands upon the language of the second paragraph of the present

Section 2, which authorizes the supreme court to assign one judge

at a time to serve as a temporary judge of the supreme court. On

the ballot this fall is an amendment to permit the court to assign

several judges at one time, if authorized by law.

Comment

Present statutes permit the chief justice to assign district

judges from one district to another. Minn. Stat. Sec. 2.724. Under

Minn. Stat. Sec. 484.05 a district judge may request another dis-

trict judge to serve in the requesting judge's district, under

certain circumstances. There is no power to require such transfer

and the conditions operate to limit the effectiveness of the sta

tute. The effect of the proposal is to give constitutional status

to the statutory authority, without restricting limitations.

The first half of the second sentence grants the authority to

assign district judges temporarily to the court of appeals. Such

assignments may only be made "upwards" in the judicial system.

Judges of the court of appeals may not be assigned to serve in the

district court.

The second half of the second sentence authorizes the assignment

of district judges or appeals judges to the supreme court, on re

quest of the court. This goes beyond the present text in that it

would permit temporary assignment of more than one judge at a time.

Obviously, this is intended to cover the situation where all or

a substantial number of the supreme court justices are disqualified.

Currently, it is impossible to assign more than one temporary judge

at a time.

A power of assignment is necessary for the efficient operation

of the judicial system. If the unified court system is to work
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efficiently to reduce court backlogs and to keep expenditures for

judicial services to a minimum consistent with the fair admini

stration of justice, there should be a power to assign jUdicial

manpower between courts, as well as within courts.

Section 2 of the proposed judicial article is derived from

several sources including the Minnesota Constitution, Article VI

Sections 2 and 3 (prior to the 1956 amendment); Minnesota Statutes

Section 2.724; and Advisory Commission on Intergovernmental Relations,

Court Reform, p.5, Suggested Constitutional Judicial Article,

Sections 2 and 3.

SECTION 3

Seet~on 3. Cou~t 06 Appeal~. The eou~t 06 appeal~

~hall eon~~~t 06 not le~~ than ~even no~ mo~e than n~ne judge~

and ~hall have ~ueh o~~g~nal and appellate ju~~~d~et~on a~

p~ov~ded by law.

Present text; changes--This provision is new and is the opera-

tive provision for the court of appeals. Prior to 1956~Section 1

of Article VI would have permitted the legislature to establish

an intermediate appellate court since judicial power of the state

was vested in "such other courts, inferior to the supreme court,

as the legislature may from time to time establish." By omitting

that language, the 1956 amendment, which substituted the present

language, eliminated the power of the legislature to create an

intermediate court between the district and supreme court. Under

the committee's proposal the intermediate appellate court would

be a constitutional court which could not be abolished by the

legislature, but whose jurisdiction would be established by that

body.
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Comment

Statistics on the supreme court indicate the need for an

intermediate appellate court. Its business has more than doubled

in the past ten years. In 1960-61, the supreme court heard an

average of 235 cases a year and wrote 176 Opinions. For the two

year period 1970-71, the average annual num~er of opinions was 325.

Even using the services of district judges assigned to assist the

court, each supreme court justice had to write an average of 48

opinions a year, almost twice the number recommended for careful

appellate opinion writing. (See Supreme Court of Minnesota, Office

of the State Court Administrator, Eighth Annual Report, 1971, Minne

sota Courts, pp.4,6.) The supreme court will not be able to maintain

its record of quality and efficiency if the present load is unrelieved.

Twenty-three states have intermediate appellate courts, inclu

ding the Midwestern states of Illinois, Indiana, Michigan and

Missouri. Fifteen of those states establish the court by consti

tutional provision; eight by statute, including three states where

there is a specific reference to an intermediate court in the

constitution.

In order to provide for panels of three judges, the pro

posed Section 3 authorizes not less than seven nor more than

nine judges. In most states the minimum panel is three jUdges,

except New York (four to five); Pennsylvania Superior Court

(four, five or seven) and T~nnessee Court of Criminal Appeals

(three or five). Intermediate courts of appeals judges number

from three (the two Alabama courts) to forty-eight (California).
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Overall there are 381 intermediate appellate court jUdgeships

in the 26 courts of the twenty-three states,for an average of

about fifteen and a mean of nine.

The proposed court of appeals might sit in divisions. If

nine judges are appointed, three judges could be assigned to each

of three divisions. Section 1 permits geographic divisions of

the court of appeals. The division could also be along functional

lines, so that one division could hear civil appeals, another

criminal appeals, etc. Other alternatives are obviously available.

Eleven state intermediate courts of appeals regularly sit in

divisions. New Jersey allows for divisions by rule; Oregon judges

may sit in divisions at the discretion of the chief judge; the

Tennessee Court of Appeals can sit in divisiQns when business

requires it.

The jurisdiction of the intermediate appellate co~rt will be

provided by statute so that flexibility can be maintained to

meet ever changing conditions.

SECTION 4

Sect~on 4. V~~t~~ct Cou~t. The d~~t~~ct cou~t ~hall

have o~~g~nal ju~~~d~ct~on ~n all c~v~l and c~~m~nal ca~e~ ,
and ~hall have ~uch appellate ju~~~d~ct~on a~ may be p~e~c~~bed

by law.

The numbe~ and bounda~~e~ 06 jud~c~al d~~t~~ct~ ~hall

be e~tabl~~hed o~ changed ~n the manne~ p~ov~ded by law but

the 066~ce 06 a d~~t~~ct judge may not be abol~~hed du~~ng

h~~ te~m. The~e ~hall be two o~ mo~e d~~t~~ct judge~ ~n each

jud~c~al d~~t~~ct. Each judge 06 the d~~t~~ct cou~t ~n any
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judie~al d~~t4~et ~hall be a 4e~~dent 06 ~ueh d~~t4~et at the

t~me 06 ~eleet~on and dU4~ng eont~nuanee ~n 066~ee.

The4e ~hall be appo~nted in eaeh eounty one ele4k 06 the

d~~t4~et eou4t, who~e qual~6~eat~on~, eompen~at~on, and dut~e~

~hall be p4e~e4ibed by law, and who ~hall ~e4ve at the plea~u4e

06 a maj04~ty 06 the judge~ 06 the di~t4~et eou4t ~n eaeh judieial

d~~t4~et.

Present Language

The first paragraph of the proposal is the present Section 5.

The second paragraph is the present Section 3, except that the

term "judicial district" has been used in place of "district" in

the second sentence. No substantive change is intended.

The third paragraph is Section 4 of the proposal which is

on the 1972 ballot. Clerks of the district court are currently

elected in each county. If the 1972 amendment carries, clerks will

be appointive officers. The committee's proposal changes the

proposed amendment by adding the word "appointed" as the fourth

word of the paragraph. That clearly is intended by the 1972

proposal.

Comment

The only substantive change recommended here is the appointment

of clerks of the district court, a proposal already submitted on

the 1972 election ballot. Clerks of the district court should be

chosen for their administrative abilities. Such abilities are

difficult to demonstrate in an election campaign. There are few,

if any, policy decisions to be made by the'clerk. The clerk should

have the confidence of the district court judges under whom he

serves. All of these reasons make appointment, rather than election,

the most suitable method for choosing a clerk of district court.
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Since Section 1 operates to eliminate all courts inferior

to the district court, its appellate jurisdiction, if any, is left

to the legislature. It may be that some provision will be made

to allow review by one division of the district court of a decision

rendered by another division. On the other hand, the legislature

may determine that all review of district court decisions should be

by the intermediate appellate court. These details are better

left for legislation, rather than established by constitutional

mandate.

SECTION 5, FIRST PARAGRAPH

Section 5. Judicial Rule~ on Conduct. The ~up~eme

cou~t ~hall adopt ~ule~ 06 conduct 60~ all judge~. All

judge~ ~hall devote 6utltime to judicial dutie~. They

~hall not, while in 066ice/engage in the p~actice 06 law

o~ othe~ gain6ul employment. They ~hall not hold any othe~

public 066ice unde~ the United State~ except a commi~~ion

in a ~e~e~ve component 06 the milita~y 60~ce~ 06 the United

State~ and ~hall not hold any othe~ 066ice unde~ thi~ ~tate.

The te~m 06 066ice 06 any judge ~hall te~minate at the time

he 6ile~ 60~ an elective 066ice On the United State~ o~ 60~

a non-judicial on6ice 06 thi~ ~tate.

Present provisions. The first three sentences are new. The re

mainder of the section is substantially the same as the present

Section 9, which applies only to judges of the supreme court and.

district courts.
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Comment

The first sentence of this section gives the supreme court

the authority to adopt rules of judicial ethics. The integrity

of the judiciary must be maintained beyond question. In many

circumstances, however, the ethical obligations of a judge are far

from clear. The establishment of such rules would permit Judges

and the public to make better determinations about the course of

ethical conduct.

In order to prevent possible conflicts of interest, the second

and third sentences require all judges to serve full time in their

judicial duties. Supreme court justices and district court Judges

have long been full-time officers, although this was not spelled

out in the constitution. The 1971 Legislature required all county

judges and judicial officers (replacing the old probate judges

and municipal jUdges) to be full-time judges. Thus, this require

ment will represent little change from present practice. Placing

the requirement of full-time service in the constitution would

strengthen its force.

The.third and fourth sentences spell out in greater detail

the obligation of Judges to spend full time in jUdicial service.

The final sentence, copied from the present constitution but made

applicable to all judges, vacates the office of any judge who

files for non-judicial office. The Canons of Judicial Ethics

prescribe that such political candidacy is a violation of the

ethical duties of a judge.
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SECTION 5. SECOND PARAGRAPH

The leg~~la~u~e may p~ov~de by law ~o~ ~e~~~emen~ o~

all judge~, and 6o~ ~he ~e~~~emen~, ~emoval o~ o~he~ d~~c~pl~ne

o~ any judge who ~~ d~~abled, ~ncompe~en~ O~ gu~l~y o~ conduc~

p~ejud~c~al ~o ~he adm~n~~~~a~~on 06 ju~~~ce.

Present language. Section 10 of the present Article VI grants the

legislature the power to provide by law "for the retirement of all

Judges, ••. and for the removal of any judge who is incapacitated

while in office."

The proposed amendment which is on the ballot this fall would

give the legislature the power to provide by law "for the retirement

of all judges, .•• and for the retirement, removal or other

discipline of any judge who is disabled, incompetent or guilty of

conduct prejudicial to the administration of justice."

Comment

The first phrase of the proposed paragraph provides the

legislature with the power to establish a mandatory retirement

age for judges. Section 8 of this proposal (Section 10 of the

present Article VI) permits the assignment of retired judges to

hear cases, as provided by law.

The remainder of this paragraph provides the legislature with

the power to create a system of judicial discipline. ThUS, it

would be unnecessary to use the cumbersome impeachment process to

remove a jUdge .who had become unable to perform his duties or who

had seriously violated the rules of jUdicial conduct provided in

the first paragraph of this proposed section.
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Under its existing power, granted by Article XIII, Section 2,

the legislature has already established a system for the discipline

and removal of the judges of inferior courts (Minnesota Statutes

351.03). This proposed section would permit the extension of that

system, or a similar system, to include the judges of the supreme

and district courts, as well as the proposed court of appeals.

All three forms of judicial discipline are important. Re

tirement is proper in cases where the physical or mental disability

of a judge makes it impossible for him to continue his service,

but no question of "fault" is involved. Removal or other disciplinary

measures may be appropriate when there have been violations of

standards of judicial conduct. Removal is an extreme sanction.

Suspension, censure, or reprimand may be more appropriate sanctions

in less serious cases.

Experience in California has indicated that the establishment

of a body with the power to review judicial conduct has a salu

tary effect both upon pUblic confidence in the judiciary and upon

the jUdges themselves. See Frankel, "Judicial Ethics and Disci

pline for the 1970's," 54 Judicature 18 (1970).

Under the recommended text, the legislature is given the power

to create the method of judicial removal. The California system

calls for removal by the supreme court on recommendation of a

commission on judicial qualifications "for action occurring not

more than 6 years prior to the commencement of his current term

that constitutes willful misconduct in office, willful and per

sistent failure to perform his duties, habitual intemperance, or

conduct prejudicial to the administration of justice that brings

the judicial office into disrepute."
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Section 5 of the proposed article is derived from the present

language in Article VI, Section 9, the language contained in the

amendment being submitted to the voters of Minnesota this November

and the Advisory Commission on Intergovernmental Relations,Court

Reform, page six, Section 4.

SECTION 6

Sect~on 6. Qual~6~cat~on~ and Compen~at~on. All ju~t~ce~

and judge~ ~hall be adm~tted and l~cen~ea to p~act~ce law ~n

th~~ ~tate. The compen~at~on o~ all ju~t~ce~ and judge~ ~hall

not be d~m~n~~hed du~~ng the~~ te~m 06 066~ce.

Present language. The first sentence is a modification of the

present language in Article VI, Section 7. That Section provides

that supreme court and district court judges be "learned in the

law". The final sentence is the same as the final sentence in

the present Section 7, with descriptive modifications.

Comment

The present constitutional requirement that judges be "learned

in the law" has been extended by statute to county court judges.

The proposal would cover, constitutionally, judges at every level

and would make explicit what is implicit in the prior language,

i.e., that a judge must not only be admitted to practice, but must

be currently licensed.

The concluding sentence, which is similar to a provision

in the United States Constitution, is included to prevent the

legislature from reducing the salaries of judges to punish them

for decisions made with which the legislature did not agree.

Although this is only a remote possibility such protection has

traditionally been included in the constitution.
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Note--Mr. Justice Otis 'abstained from consideration of

amendments to the present Section 7 and the change in language

from "learned in the law" to "admitted and licensed to practice

law."

SECTION 7

Sect~on 7. Jud~c~al Nom~nat~ng Comm~~~~on~. The leg~~la

tu~e ~hall, by law, e~tabl~~h one o~ mo~e jud~c~al nom~nat~ng

comm~~~~on~ oo~ the nom~nat~on 00 ju~t~ce~ 00 the ~up~eme

cou~t, judge~ 00 the cou~t 00 appeal~, and judge~ 00 the

d~~t~~ct cou~t. All judge~ ~hall be appo~nted ~n~t~ally by

the gove~no~ o~om a l~~t 00 nom~nee~ ~ubm~tted by the app~o

p~~ate jud~c~al nom~nat~ng comm~~~~on. 16 the gove~no~ oa~l~

to make the appo~ntment o~om ~uch l~~t w~th~n ~~xty day~ 06

the day ~t ~~ ~ubm~tted to h~m, the appo~ntment ~hall be made

by the ~up~eme cou~t 6~om the ~ame l~~t 06 nom~nee~. Each

judge ~hall ~tand 60~ ~etent~on ~n 006~ce at the next gene~al

elect~on occu~~~ng mo~e than 6~u~ yea~~ aote~ ~uch appo~ntment

and eve~y ~~x yea~~ the~ea6te~ on a ballot wh~ch ~hall ~ubm~t

the que~t~on 06 whethe~ he ~hould be ~eta~ned ~n 066~ce.

P~e$ent language. This proposed section replaces present Section 8,

which provides that judges shall be elected, and Section 11, which

provides that the governor may temporarily fill vacancies by appoint

ment.

Comment

Since its adoption, Minnesota's constitution has provided for

the popular election of all judges. In the 115 years since state

hood, Minnesota has been indeed fortunate in the high quality of
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its judiciary. The recommendations of this committee on the matter

of judicial selection do not in any way reflect negatively on the

quality and competence of past or present judges in Minnesota. Our

proposal merely attempts to improve the quality of an already fine

judicial system.

The method of judicial selection which the committee is

recommending is commonly referred to as the "Missouri Plan" or

"merit selection". Under the proposed Section 7, the legislature

would create judicial nominating commissions consisting of both

lawyers and non-lawyers. Upon a judicial vacancy, the commission would

carefully screen candidates for the vacancy within the geographical

jurisdiction of the court and then select a list of two or more

candidates for the office. The governor would then make his appoint

ment from among the nominees presented by the commission. As a

safeguard to insure the prompt filling of each vacancy, the governor

would be'required to make his appointment within sixty days of

the submission of the list of nominees by t.he commission. Failure

to make the appointment within that sixty-day period would require

the state supreme court to make the appointment from among the

same list of nominees.

The section further provides that after the judge has served

four years, the question would be put on the ballot, "Should Judge

John Doe be retained in office as a judge of the district court?"

On the question of retention, the voters would vote "yea" or

"no". The judge would then come up for a similar vote on retention

every six years.



In making this recommendation, the committee has carefully

examined our present method of judicial selection in Minnesota.

Under the present system, approximately 85 per cent of the district

jUdges and six of the seven supreme court judges came to the bench

by appointment by a governor without any systematic screening except

through an occasional recommendation of the bar. It is unrealistic

to assume that such selections have been made after an impartial,

non-partisan, broadly-gauged scrutiny of the qualifications of the

entire bar. The truth of the matter is that judges in the over

whelming majority of cases in Minnesota are not elected initially

but are appointed by the governor. The committee's proposal would

continue this present practice of appointment but would also increase

the quality and visibility of the process which leads to the actual

appointment of the judge.

The committee also believes that additional qualified and

competent lawyers will seek appointment to judicial office under

such a method of selection. Under the present system, too many

qualified and competent lawyers who are successful practitioners

decline to be considered for fear they will give up their practice

only to be defeated by a politician with a popular name at some

future election.

No one debates the desirability of having judges responsive

to the people. Nevertheless, the pUblic finds it distasteful for

jUdges to become embroiled in politics. They have no platform,

they can make no promises, and they must remain completely un

committed to other persons in politics or any other area of civic

activity. It is unbecoming for judges to become so deeply immersed

in civic matters that they may be disqualified to consider the merits
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of controversial issues. The method of retention at election as

proposed in Section 7 would allow the public to reflect favorably

or unfavorably on a jUdge's competence in office and, thus, retain

ultimate control bf- the judiciary in the hands of the voting public.

In every contested election for supreme court justice in

Minnesota, about a quarter of a million people refrain from voting.

Experience has demonstrated that many of those who do vote for

appellate judges who run statewide have little or no knowledge of the

candidates or their qualifications for office. For example, in 1964,

the St. Louis Park League of Women Voters examined the returns

ref1ectea by voting machines in the election of a supreme court

judge. In every St. Louis Park precinct where the incumbent's name

appeared first, he won the precinct, and in every precinct in

which the incumbent's name appeared second, he lost. While the

proposed Section 7 would donothlngto improve voter interest or

awareness, it would not allow a lack of voter interest or awareness to

elect an unqualified jUdge.

Under the present method of jUdicial selection in Minnesota

there continues to be a remote but ever present danger that a

wholly unqualified candidate for the court might succeed to that

office by default through the death or disability of the incumbent.

The Minnesota Supreme Court has called attention to this problem

in the Amdahl-Barbeau case reported at 264 Minn. 350. Although

that case involved two highly qualified candidates, it stressed

the problems which surfaced as a result of the death of an incumbent

trial judge after the primary but before the general election. The



method of judicial selection proposed by this committee would insure

that each successor to a judicial office had been carefully screened

by the appropriate nominating commission and the above-mentioned

situation could not occur.

Some twenty-one jurisdictions have now adopted the "merit plan"

for the selection of all or part of their judiciary. Appellate

court juages are presently selected under such a plan in Alaska,

California, Colorado, Idaho, Iowa, Kansas, Missouri, Nebraska, New

Mexico, Oklahoma, Utah, and Vermont. Significantly, several of the

above are neighboring states to Minnesota with an electorate

and culture similar to our own.

The trend toward the adoption of the "merit plan", especially

at the appellate level, stems in large measure from the activities

of citizens groups, bar groups, and intergovernmental organizations.

Such a method of judicial selection has been strongly recommended

by at least two citizen conferences on court reform held in

Minnesota, has the support of the American Bar Association and the

American Judicature Society. The "merit plan" was strongly recommended

a year ago at the National Conference on the Judiciary held at

Williamsburg, Pennsylvania. Model acts embodying such a plan have

been drafted or endorsed by the Committee for Economic Development,

the President's Commission on Law Enforcement and Administration of

Justice, the Advisory Commission on Intergovernmental Relations,

the National Municipal League and the American Bar Association.



Despite the committee's favorable position on adoption of

the merit selection system, it should be underscored that the

recommendation is based on the premise that the nominating

commission will fairly and adequately represent all segments

of the population. The committee shares the concern of some

groups that a Judicial nominating commission could be captured,

controlled and dominated by an unrepresentative segment of the

bar and thereby produce nominees from that same narrow constitu

ency. We are aware that the merit plan is being proposed at a

time when groups traditionally excluded from the political process

are beginning to exercise their political muscle, either inde

pendently or in coalition. It is the committee's view that a

nominating commission can, and indeed must, include these groups,

be sensitive to their concerns, and consider and recommend nominees

who are broadly representative.

Under the proposed amendment, the composition of the nominating

commission is left to be determined by statute. The pattern among

the states using merit selection varies slightly. All of them

provide for representation of lawyer~as they are able to evaluate

professional qualifications and competence of candidates)as well

as members of the general public. Some states require that a mem

ber of the Judiciary serve on nominating commissions.

An eleven member commission might well be structured thus: the

chief justice; four members of the bar; and six lay persons

appointed by the governor to serve for periods coterminous with the

appointing governor. Other patterns are possible, including a
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majority of lawyers, with some being named by the organized bar

and the others being named by the governor.

The "merit method" of jUdicial selection need not be a vehicle

for restricting judicial office to a "ch6sen few" but can, in

fact, insure that judges are not only qualified, but descriptively

representative of all segments and interests. Because the committee

is confident that the legislature will structure a commission to

achieve these ends, we propose the "merit system."

Note--Governor Rolvaag abstains from the Committee's recom

mendations in this section. Professor Hughes' concurrence is

contingent upon the establishment of a nominating commission which

is representative of all cultural, ethnic, social and economic

levels.

SECTION 8

Sec~~on 8. Re~~4ed Ju~~~ce~ and Judge~. A~ p4ov~ded

by law, a 4e~~4ed ju~~~ce 04 judge may be a~~~gned ~o hea4

and dec~de any cau~e ove4 wh~ch ~he COU4~ ~o wh~ch he ~~

a~~~gned ha~ jU4~~d~ct~on.

Present language. The present provision is Article VI, Section 12.

The only change is to substitute the term "justice or judge" for

the term "judge".

Comment

There is no substantive change.

OTHER LANGUAGE OMITTED

The rearrangement of language made in the committee's proposal

reduces the number of sections in Article VI from twelve to eight.
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The substantive changes indicated above required the omission or

change of some language in the present constitution. Other changes

are as follows:

1. Section 6, relating to the jurisdiction of probate courts,

is entirely deleted. This section becomes unnecessary, since all

original jurisdiction is given to the reorganized district court.

2. The provision in Section 10 for the continuation in office

of a judge who is near retirement age is deleted. This provision

becomes unnecessary with the merit selection plan.

3. The Schedule appended to the end of the article is

deleted. The Schedule served its purpose when the present Article VI

took effect in 1958. It no longer has any practical effect.

If the proposed amendments on the ballot at this November's

election are approved, a new Section 13, relating to the service

of certain probate judges, would also be repealed. The proposed

Section 13 is only transitional in effect.

-29-



III. SUMMARY OF RECOMMENDATIONS

The Judicial Branch Committee recommends repeal of the present

language in Article VI of the Minnesota constitution and the sub

stitution of an entirely new Article VI with Sections 1-8 as out

lined in this report.

Briefly summarized the proposed Article contains the following

substantive changes:

Section 1. Judicial Power. The section establishes a court

of appeals; abolishes the probate court; and limits the state

court structure to the supreme, appellate, and district courts.

Section .2. The Supreme Court. The section assigns the

duty of "executive head of the judicial system" to the chief justice

of the supreme court; provides for the establishment of the supreme

court's appellate jurisdiction by law or by rule; allows the supreme

court to adopt rules governing administration, admissibility of

evidence, practice and procedure in all courts (subject to a veto of

two-thirds of the legislature); allows the supreme court to appoint

the chief judges of the district court in each district, the chief

judge of the court of appeals, and an administrative director of

court~; makes constitutional the present statutory authority of .

the chief justice to assign judges of the district court from one

district to another; and allows the temporary assignment of judges

of the district court to the court of appeals and judges of the 

district and appellate court to the supreme court.

Section 3. Court of Appeals. The section provides that the

court of appeals created by Section 1 consist of 7-9 judges and

has original and appellate jurisdiction as provided by law.
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Section 4. District Court. The section endorses the provision

in the 1972 constitutional amendment which would require the appoint-

ment, rather than election, of clerks of district court.

Section 5. Judicial Rules of Conduct. The section authorizes

the supreme court to adopt rules of conduct for all judges; requires

all judges to devote full time to judicial duties; and endorses the

provision in the 1972 constitutional amendment which would authorize

the legislature to provide for the discipline and removal of all

judges.

Section 6. Qualifications and Compensation. The section endorses

the judicial interpretation of "learned in the law" as "admitted

and licensed to practice law in this state rt and applies that require-

ment to all jUdges.

Section 7. Judicial Nominating Commissions. The section

establishes a "merit plan" for judicial selection for all judges.

Section 8. Retired Justices and JUdges. The section contains

no substantive change.

NOTE: A proposed constitutional amendment which would implement
the recommendations of the Judicial Branch Committee is
attached as an appendix to this report.
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IV. APPENDIX I--WITNESSES, CORRESPONDENCE, STAFF RESEARCH

Persons Testifying at the May 4 Hearing in Moorhead

Hon. Oscar R. Knutson, Chief Justice of Minnesota
Richard Klein, Court Administrator of Minnesota

Persons Testifying at the June 1 Hearing in St. Paul

William J. Cooper, Minnesota Citizens for Court Reform
W.E. English, Minneapolis
David Roe, President, Minnesota AFL-CIO
Hon. Oscar R. Knutson, Chief Justice of Minnesota
Gordon Peterson, Minneapolis
Jerome Dal~ Burnsville
William Drexler, Justice of the Peace, St. Paul
Dorothy Jackson, Minneapolis
Hon. William Ojala, State Representative, Aurora

Persons Testifying at the June 21 Hearing in Rochester

Hon. Harvey Holden, District Judge, Windom
Hon. John Friedrich, District Judge, Red Wing
Hon. Thomas Bujold, Municipal Judge, Duluth
Robert J. King, President, Minnesota State Bar Association
Hon. Noah S. Rosenbloom, District Judge, New Ulm
Hon. David E. Marsden, District Judge, St. Paul

Persons Submitting Letters and Written Statements

Joseph B. Johnson, Chairman, Judicial Selection Committee,
Minnesota State Bar Association

Kenneth P. Griswold, Chairman, Civil Rights Committee,
Minnesota State Bar Association

Hon. Dana Nicholson, President, Minnesota District Judges
Association

Hon. Donald Barbeau, District Judge, Minneapolis
Henry Halladay, Minneapolis
Hon. Howard Albertson, Chairman, House Judiciary Committee
Thorwald A. Anderson, J~., U.S. Attorney's Office
Lawrence.A. Wallin, Political Science Department, Hibbing
State Junior College

Hon. Warren Spannaus, Attorney General of Minnesota
Rev. Alton M. Motter, Executive Director, Minnesota Council
of Churches

Hon. C.A. Rolloff, District Judge, Montevideo
Hon. Lindsay G. Arthur, District Judge, Minneapolis
Hon. L.J. Irvine, District Judge, Fairmont
Hon. Leonard Keyes, District JUdge, Anoka
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staff Memorandum on "Intermediate Courts of Appeals", stan G.
Ulrich, February 28, 1972

staff Memorandum on "Comments and Questions Concerning Proposed
Judicial Article", stan G. Ulrich, February 29, 1972

Staff Memorandum on "Judicial Article Amendments", Fred Morrison,
July 13, 1972

Persons and Groups Invited to Testify Before the Committee

Hon. Dana Nicholson, President, Minnesota District Judges Association
Hon. Edwin P. Chapman, President,Municipal Judges Association
Hon. Clifford E. Olson, President, Probate Judges Association
Mr. John MacGibbon, County Attorneys Association
Mr. Joseph B. Johnson, Chairman, Committee on Judicial Selection

Minnesota State Bar Association
Hon. Warren Spannaus, Attorney General of Minnesota
Mr. Melvin Orenstein, Chairman, Hennepin County Bar Association
Mr. Timothy P. Quinn,Committee on Judicial Selection, Ramsey County

Bar Association
Mr. Marvin Anderson, Chairman, Minnesota Afro-American Lawyers
Hon. Howard Albertson, Chairman,House Judiciary Committee
Hon. William Dosland, Chairman, Senate Judiciary Committee
Mrs. Rita Kaplan, Judiciary Chairman, League of Women Voters of

Minnesota
Mr. Dave Roe, President, Minnesota AFL-CIO
Mr. William Cooper, Citizens for Court Reform
Mr. William E. English, Region G, Governor's Commission on Crime
Prevention and Control

Donald Glass, Twin City Chippewa Council
Mr. Erv Sargeant, American Indian Federation
Dr. John Warfield, Expanded Educational Opportunities, Macalester
College

Chicanos Unidos, St. Paul
Guadaloupe Area Project, st. Paul
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V. APPENDIX II--DRAFT CONSTITUTIONAL AMENDMENT

A bill for an act

proposing an amendment to the Minnesota
Constitution sUbstituting a new Article VI
for the present Article VI, and altering
Article XIII, Section 1; organizing the
judicial branch.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:

Section 1. The following amendment to the Minnesota Constitu-

tion, sUbstituting a new Article VI for the present Article VI,

and altering Article XIII, Section 1, is proposed to the people.

If the amendment is adopted, the new Article VI will read as

follows:

ARTICLE VI

Section 1. The Judicial Power. The judicial power of the

state is vested in a supreme court, a court of appeals, and a

district court. All courts except the supreme court may be divided

into geographic districts as provided by law.

Section 2. The Supreme Court. The supreme court shall con

sist of one chief justice who shall be executive head of the judicial

$ystem and not less than six nor more than eight associate justices

as the legislature may establish. It shall have original jurisdiction

in such remedial cases as may be prescribed by law and such appellate

jurisdiction as may be prescribed by law or by rule, but there shall

be no trial by jury in said court.
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The supreme court shall appoint, to serve at its pleasure,

a clerk, a reporter, a state law librarian and such other employees

as it may deem necessary.

The supreme court shall adopt rules governing the administra

tion, admissibility of evidence, practice and procedure in all courts.

These rules may be changed by the legislature by a two thirds vote

of the members elected to each house.

The supreme court shall appoint a chief judge from among the

members of the court of appeals, a chief judge from among the members

of the district court of each judicial district, a state administrative

director of the courts and such assistants as the administrative

director deems necessary to supervise the administration of thercourts

of the state.

The chief justice may assign judges of the district court from

one district to another to aid in the prompt disposition of judicial

business. The supreme court may assign judges of the district court

to act temporarily as Judges of the court of appeals; judges of the

court of appeals and of the district court may be assigned as pro

vided by law temporarily to act as justices of the supreme court

upon its request.

Section 3. Court of Appeals. The court of appeals shall con

sist of not less than seven nor more than nine judges and shall have

such original and appellate jurisdiction as provided by law.

Section 4. District Court. The district court shall have

original jurisdiction in all civil and criminal cases, and shall

have such appellate jurisdiction as may be prescribed by law.
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The number and boundaries of jUdicial districts shall be

established or changed in the manner provided by law but the office

of a district judge may not be abolished during his term. There

shall be two or more district judges in each judicial district. Each

jUdge of the district court in any judicial district shall be a

resident of such district at the time of selection and during continu

ance in office.

There shall be appointed in each county one clerk of the district

court, whose qualifications, compensation, and duties shall be

prescribed by law, and who shall serve at the pleasure of a majority

of the judges of the district court in each judicial district.

Section 5. Judicial Rules of Conduct. The supreme court shall

adopt rules of conduct for all judges. All judges shall devote full

time to judicial duties. They shall not, while in office, engage in

the practice of law or other gainful employment. They shall not

hold any other public office under the United states except a com

mission in a reserve component of the military forces of the United

States and shall not hold any other office under this state. The

term of office of any judge shall terminate at the time he files

for an elective office of the United 'States or for a non-judicial

office of this state.

The legislature may provide by law for retirement of all

judges, and for the retirement, removal or other discipline of

any judge who is disabled, incompetent or guilty of conduct pre

judicial to the administration of justice.
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Section 6. Qualifications and Compensation. All justices and

judges shall be admitted and licensed to practice law in this state.

The compensation of all justices and judges shall not be diminished

during their term of office ..

Section 7. Judicial Nominating Commissions. The legislature

shall, by law, establish one or more judicial nominating commissions

for the nomination of justices of the supreme court, judges of the

court of appeals, and judges of the district court. All judges shall

be appointed initially by the governor from a list of nominees sub

mitted by the appropriate judicial nominating commission. If the

governor fails to make the appointment from such list within sixty

days of the day it is submitted to him, the appointment shall be

made by the supreme court from the same list of nominees. Each

judge shall stand for retention in office at the next general election

occurring more than four years after such appointment and every six

years therafter on a ballot which shall submit the question of

whether he should be retained in office.

Section 8. Retired Justices and Judges. As provided by law,

a retired justice or judge may be assigned to hear and decide any

cause over which the court to which he is assigned has jurisdiction.

Article XIII, Section 1 will read as follows:

Section 1. The governor, secretary of state, treasurer, aUditor,

attorney general, and the judges of the supreme ,appeals and district

courts, may be impeached for corrupt conduct in office, or for crimes

and misdemeanors; but judgement in such case shall not extend further

than to removal from office and disqualification to hold and enjoy

any office of honor, trust or profit in this State. The party
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convicted thereof shall nevertheless be liable and subject to

indictment, trial, judgement and pUhishment, according to law.

Sec. 2 The proposed amendment shall be submitted to the people

at the general election. The question proposed shall be:

"Shall the Minnesota Constitution be amended

to establish, organize, conduct, and operate

the judicial power of the state?

Yes

No
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The following modifications in the Reapportionment Section of

the Report of the Legislative Branch Committee were made by the

Constitutional Study Commission:

The word "districting" vias substituted for the phrase "apportion

ment and districtin~" throug;hout.

P.22 For proposed amendment of Article IV, Sec.2 the following

was substituted:

Number of members. Section 2. The number of members
who compose the Senate ana-the House of Representatives
respectively shall be prescribed by law.

P.23 For proposed amendment of Article IV, Sec.23 the following

was substituted:

Census enumeration and districting. Section 23.
Census enumeration~ (a) The Legislature shall have
the power to provide by law for an enumeration of
the inhabitants of this State.

Standards for districting. (b)(l). The entire State
shall be divided into as many separate congressional,
senatorial, and representative election districts as
there are congressmen, senators and representatives
respectively. No representative district shall be
divided in the formation of a Senate district. The
congressional, senatorial and representative districts,
respectively, shall be separately numbered in a
regular series.

(2) Congressional, senatorial and representative
districts shall be composed of compact ar.d contiguous
territory and be as nearly equal in population as is
practicable.

(3) Unless ahsolutely necessary to meet the other
standards set forth in this section, no county, city, town
township, or ward shall be divided in forming either
a congressional, senatorial or representative district.

P.25 For p~oposed amendment of Article IV, Sec.2 11, paragraph 1,

the following was substituted:



Procedure for periodic districting. Section 24.
Frequency and time of Commission's action. (a) In
each year following-that in which the federal decennial
census is officially reported as required by federal
law, or wherever districting is required by court order
or because the number of members who compose the Senate
or House has been altered by law, the Districting Com
mission created under this section shall prescribe anew
the bounds of the congressional, senatorial and repre
sentative districts in the State.

P.27 For proposed amendment of Article IV, Sec.24, third paragraph,

the following was substituted:

The Governor shall appoint two (2) members. Two (2)
members shall be appointed by the state executive
committee of each political party, other than that
to which the Governor belongs, whose candidate for
Governor received twenty (20) or more percent of the
votes at the most recent gubernatorial election, or
by any successor authority to the state executive
committee which is charged by law with the admini
stration of the ~arty's affairs.

p.28 For proposed amendment of Article IV, Sec.24, sUbd.2,

first full paragraph, the following was substituted:

No United States Senator, member of the United States
House of Representatives and no member of the State
Senate or House, other than the speaker and minority
leader of the House, the majority and minority leaders
of the Senate, anu their appointees, if any, shall be
eligible for membership on the Commission.

P.27 .The "State executive committee" "laS substituted for the

State central committee" \V'herever mentioned in Section 24.

p.28 For proposed amendment of Article IV, Sec.24, second full

para,graph on P.28, the followinr; was substituted:

(2) In makinc their appointments, the State executive
committees or their successor authorities, the e1r;ht
(8) original Commission members and thE: State Supreme
Court, shall give due consideration to the representa
tion of the various geographical areas of the State.

P.31 The Districting Commission was required to report within

five months rather than six months.



P. 34 For proposed amendment of Article IV, Sec. 24, the last

sentence before (g), the following was substituted:

If no Commission member submits a plan by the time
specified, a majority of the entire membership of
the Supreme Court shall select a panel of three
state court judees, other than Supreme Court judges,
to prescribe anew the bounds of congressional dis
tricts, or senatorial and representative districts,
or both. The panel shall do so within four (4)
months after the date for the submission of indi
vidual member plans has expired.

The districtin~ prescribed by the panel shall be
sUbject to review by the State Supreme Court and
the federal courts in the manner provided for
review of a plan adopted by the Districtinr,
Commission.

P. 35 Because of some of the above changes) several dates in the

timetable are changed. (See Final Report. P.18.)



RECOMNENDED CONSTITUTIONAL PROVISIONS

FOR PERIODIC REAPPORTIONMENT AND REDISTRICTING

I. INTRODUCTION

Minnesota's recent experience with reapportionment following

the 1970 census reveals the inadequacy of the existing constitu-

tional provisions governing reapportionment and redistricting.

We are proposing alternative constitutional provisions which would

take this task away from the Legislature and entrust it to an

Apportionment and Districting Commission.

A brief summary of our recent experience will help to under-

score the need for constitutional revision in this area.

II. ~ISTORY OF RE~PPORTIONMENT IN ~INNESOTA

A. Constitutional Provisions

1. Article 1, ~ec.l provides:

The legislature shall consist of the Senate and the
'House of Representatives. The Senate shall be com
posed of members elected for a term of four years
and the House of Representatives shall be composed
of members elected for a term of two years by the
qualified voters at the general election.

2. Article 4, Sec.2 pr~vides:

The number of members who compose the Senate and
House of Representatives shall be prescribed by law,
but the representation in the Senate shall never
exceed one member for every 5,000 inhabitants, and
in the House of Representatives one member for every
2,000 inhabitants. The representation in both houses
shall be apportioned equally throughout the different
sections of the state, in proportion to the population
thereof.

3. Article 4, S~~~ljJrov~des:

The legislature shall have the power to provide by
law for an enumeration of the inhabitants of this
State, and also have the power at their first session
after each enumeration of the inhabitants of this State
made by the authority of the United States, to pre
scribe the bounds of congressional, senatorial and
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representative districts, and to apportion anew the
senators and representatives among the several dis
tricts according to the provisions of section second
of this article.

4. ~rticle 4, Sec. 24 provides:

The senators shall also be chosen by single districts
of convenient contiguous territory, at the same time
that members of the House of Representatives are requi
red to be chosen, and in the same manner; and no repre
sentative district shall be divided in the formation of
a Senate district. [The section then contains provisions
which eliminated staggered senatorial elections after
the 1881 reapportionment. It goes on to say that] there
after, senators shall be chosen for four years, except there
shall be an entire new election of all the senators at the
election of representatives next succeeding each new
apportionment provided for in this article.

B. Re~ortionments Prior to 1972 Reapportionment

Despite the fact that Article IV, 8ec.23 has called for

reapportionment at the first legislative session after each federal

census, there have only been nine f,eneral reapportionments in

Minnesota since the adoption of the State's Constitution in 1857.

Initially there were 26 districts, 37 senators and 80 represen

tatives. 1 The succeedin~ plans, and the number of districts and

legislators they specified.~ were

Districts Senators !tepresentatives

La\'lS 1860, c.73 21 21 42
Laws 1866, c . l~ 22 22 Il7
Laws 1871, c.20 In 41 106 ) 1-1""l.",.;?o~d ~
Laws 1881, c.128 47 47 103
Laws 1889, c.2 5J~ 54 114
Laws l897~ c.120 63 63 119
Laws 1913~ c.9l 67 67 130

By Laws 1917, c.217, the number o~ representatives was
increased by one (district 65), but there was no accom
panying general reapportionment.

Ex.Sess.Laws 1959,c.45 67
Ex.Sess.Laws 1966,c.l 67

67
67

135
13 ~)

In the 46 years that elapseJ between the 1913 and the 1959

reapportionment, the Minnesota Supreme Court twice refused to
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intervene to compel reapportionment. 2 The 1959 reapportionment

was spurred by a pioneer three-judge federal district court ruling

which anticipated the later decision of the Supreme Court of the

United States in Baker v. Carr3 • The federal court concluded that

it had jurisdiction to entertain a suit to have the 1913 reappor-

tionment declared unconstitutional because of the federal consti-

tutional issue asserted, namely that the 1913 reapportionment

violated the equal protection clause of the Fourteenth Amendment

to the U.S.Constitution. 4 Though the court held that the Legis-

lature's duty to apportion itself was "unmistakable," it deferred

consideration of the issue presented until the Legislature "has

once more had an opportunity to deal with the problem, which is
c::

of vital concern to the people of the state.":>

In the light of the Supreme Court's subsequent holdings,

the 1959 reapportionment was unconstitutional, particularly after

the 1960 census. 6 On December 3, 1964, a three-judge federal

district court, presided over by Judge Blackmun, said so.7 Based

on the 1960 census, the population of Senate districts varied from

100,520 to 24,428--a maximum population-variance ratio of 4.1 to 1;

the population of House districts varied from 56,076 to 8,343~

a maximum population-variance ratio of 6.7 to 1. 8 But the court,

following the example of r:lafi!"aw__~.!'onovan, 9 allowed the Legislature

a final opportunity to reapportion itself. The Le~islature passed

a reapportionment bill which was vetoed by Governor Rolvaag. The

Governor's veto power over this SUbject matter was challenged but

was upheld by the Minnesota Supreme Ccurt
l

•
10

The Legislature then adjourned without passing a new reappor-

tionment bill. Thou~h requested to reapportion the Legislature

itself, the three-judee federal court refused to do so.ll Instead
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it urged Governor Rolvaag to call the Legislature into special
12session. The Governor responded to this urginr, and the Legis-

lature passed the 1966 reapportionment bill which he signed into

law.

The 1970 federal census took place in due course. The

Sixty-seventh session of the Minnesota Legislature convened in

January 1971 and its committees immediately began to consider

possible reapportionment plans. But it was not able to produce

a reapportionment bill during its regular session, which ended

on May 24, 1971. In April 1971, while the Leeislature was in

regular session, three qualified voters of the State brought an

action in the federal district court seeking (1) a declaratory

jUdgment that the 1966 Act was unconstitutional; (2) an injunction

restraining the Minnesota Secretary of State and all county

auditors from conducting future elections for legislators pursuant

to the 1966 Act; and (3) reapportionment of the Legislature by

the federal court itself. The Sixty-seventh Minnesota State Senate

intervened as a party defendant, as did three other qualified voters.

The Democratic Farmer-Labor Party, the Minnesota Farmers' Union,

the Minnesota Farm Bureau Federation, the ~Iinnesota Chapter of

Americans for Democratic Action, Lieutenant Governor Rudy Perpich

and State Representative Jack Fena were admitted as amici curiae.

The court awaited action by the Le~islature. Immediately

following the end of the regular session, Governor Wendell Anderson

called a special session of the Legislature, primarily because a

tax bill for the coming biennium had not yet been passed. The

special session lasted from May 25 to July 31 and from October 12

to 3D, a total of 86 calendar days, durin~ which th~ Legislature

met on 54 days. It was the longest special session in the State's
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history and cost approximately $600,000.

On October 29, 1971, the Legislature passed a reapportionment

bill and adjourned sine ~ie on October 30. The Governor vetoed the

bill and did not call another special session of the Legislature.

On June 25, a month after the regular sessionh adjournment,

a three-judge district court was convened. On November 15, 1971,

it declared the 1966 Reapportionment Act to be unconstitutional

in its entirety, enjoined the Secretary of State and county auditors

from conducting future elections under that Act and appointed two

Special Masters (a third was named later) to aid it in formulating

a reapportionment plan. On December 3, it announced that it would

divide the State into 35 senatorial districts and each senatorial

district into three house districts and requested the parties,

intervenors and amici to propose apportionment plans on this basis.

On January 25, 1972, the federal district court entered its

final plan of apportionment and ordered 1972 elections under the

new plari, "or a constitutional plan adopted after this date by

the State of Minnesota," for all positions in the Senate and House. 13

The rUnnesota Senate appealed to the Supreme Court of the United

States from the orders of the three-judge federal District Court.

The Supreme Court concluded that the District Court had erred in

reducing the size of the Hinnesota Lesislature, and summarily

vacated its orders and remanded the case for further proceedings

"promptly to be pursued. "ll~ As a guide to the federal district

court, the Supreme Court stated:

We do not disapprove a court-imposed minor variation
from a State's prescribed figure when thRt change is
shown to be necessary to meet constitutional require
ments.· And we would not oppose tho District Court's
reducing, in this case, the number of representatives
in the Minnesota house from 135 to 134, as the parties
apparently have been willing to concede. That.action
would fit exactly the 67th district pattern. 15
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III. LESSONS FROM MINNESOTA EXP~RIENCE

It seems clear that even a constitutional directive to the

Legislature to reapportion itself periodically will not assure that

this will be done. The political impact of reapportionment upon

the contending political parties and upon incumbent legislators

is almost guaranteed to produce stalemate whenever the legislative

and executive branches of f,overnment are controlled by different

political parties. When both the legislative and executive branches

of government are controlled by the same political party, there is

always great danger that the resulting reapportionment will be

unfair to the party out of power.

Recent experience, therefore, throws some doubt on the wisdom

of the view expressed by the United States Supreme Court in Reynolds

v. Sims that"legislative apportionment is primarily a matter for

legislative consideration and determination.,r16 At the same time,

it also underscores the wisdom of the three-judge federal district

court which hesitated to apportion the Legislature in 1966. The

court explained:

[TJhe courts are not desiGned for the purpose of drafting
legislative reapportionment plans. We are not equipped
with the expert staff and manpower necessary for gather
ing, by pubJic hearing, or otherwise, the required basic
data and diverse, political, geographical and social
viewpoints necessary to frame an equitable and practical
reapportionment plan. Judges are not ideally suited by
training or experience artfully to perform the task. We
are basically interpreters, not makers of the law.

We are not unmindful that the courts do have authority
to decree reapportionment, but this is a power to be
exercised only in the extraordinary situation where
the Legislature failed to do so in a timely fashion after
having had an adequate opportunity to do so ... 17

The initial, aborted effort of the federal district court

to reapportion in 1972 made it very difficult for the political

parties to prepare for the 1972 election. Primaries are scheduled
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for September 12. Legislative candidates must file between

July 5 and July 18 and it was not until May 30 that any candidate

knew the contours of the district in which he might wish to run.

Furthermore, Minnesota law requires that a legislative candidate

establish residence in his district by May 7. Since the Supreme

Court's decision was handed down April 29, 1972, the Court recog

nized that this deadline could not be met. Accordingly, it stated

that the district court "has the ,pO\ATer appropriately to extend

the time limitations imposed by state law. illS

Clearly it is desirable that the State should act so as to

make it unnecessary for the federal courts to intervene in its

political affairs. It is equally desirable to minimize the

participation of state courts in these political matters so as

not to risk jeopardizing the trust and confidence that should

be reposed in courts when they perform their other judicial functions.

The constitutional procedure for periodic reapportionment

and. redistricting which we recommend attempts to avoid the diffi

culties encou~tered in our past experience. We propose to take

the task of reapportionment away from the Legislature and impose

it upon a commission.

Before we present our recommendation in detail, it may be

helpful to indicate how the constitutions of other states handle

the problem of reapportionment.

IV. SYSTEMS OF APPORTIONMENT IN OTHER ~TATES

Ten states provide an alternative procedure for reapportionment

if the legislature fails to reapportion itself. But in the first

instance they impose the duty of apportionment upon the legislature

itself. Nine sta~es bypass the legislature entirely and provide
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for initial reapportionment and redistricting by some agency

other than the Legislature. No uniformity is apparent in the

systems actually used by each group of states.

A. States Which Look to Legislature to Reapportion Itself,

but Provide an Al~rnative Procedure if Legislature Fails to Perform

its Duty

1. CALIFORNIA

Article IV, Sec. 6 of the California Constitution requires

the Legislature to reapportion itself at its first regular session

after each federal census. But if it fails to do so, a Reappor

tionment Commission is created to perform the task. The Commission

consists of the Lieutenant Governor, who is its chairman; the

Attorney General; State Controller; Secretary of State and State

Superintendent of Public Instruction.

2. CONNECTICUT

Sect.ion 6a of the Connecticut Constitution requires the

General Assembly to reapportion it~elf at its first regular session

after each federal census, but by a vote of at least two-thirds of

the membership of each House. If it fails to do so by the April 1

next following the completion of the census, the Governor is required

to appoint an eight-member commission to undertake the task. The
/-......-.:.-

president pro tempore of the Senate, the speaker of the House of

Representatives, and the minority leaders of the Senate and House

each designate two members.

The @ommission must act by July I next succeeding the appoint-

ment of its members. Six of its eight members must approve its

reapportionment plan. If it fails to act by July 1, a three-member

board must be empaneled to accomplish the task by October 1 next

succeeding its selection. The speaker and the minority leader of
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the House of Representatives are each required to designate

as one member of the board a judge of the State's Superior Court.

The two members of the board so designated select an elector of

the State as the third member.

3. ILLINOIS

The Illinois Constitution, Article IV, Sec.3, directs the

General Assembly to redistrict itself, after each federal census,

into compact and contiguous districts which are sUbstantially

equal in population. If no redistricting plan is in effect by

June 30 of the year following the census, a bipartisan Legisla

tive Redistricting Commission to do the redistricting must be

formed by July 10. The Commission is to consist of eight members,

no more than four of whom may be members of the same political

party. Four members are to be legislators: one senator appointed

by the president of the Senate, one senator appointed by the Minority

leader of the Senate, one representative appointed by the speaker

of the House of Representatives and one representative appointed

by the minority leader of the House of Representatives. Four

members are to be non-legislators, one of whom is appointed by

each of the four chief officials of the Legislature.

By August 10, the commission must file with the Secretary

of State a redistricting plan approved by at least five members.

If it fails to do so, the Supreme Court is required, by September 1,

to submit the names of two persons, not of tbe same po:t.,itical party

to the Secretary of State. By September 5 the Secretary of State

must select the "tie-breaker" by lot. A redistricting plan

approved by at least five members must be filed with the Secretary

of State by October 5.
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4. MAINE

Article IV, Sec. 3:_of the Main Constitution provides that

if the Legislature should fail to apportion itself, the Supreme

Judicial Court of the State shall do so.

5. MARYLAND

Article III, Sec. 5 of the Maryland Constitution requires

the Governor to prepare a plan for legislative districting and

apportionment after each federal census. The plan must be

presented to the Maryland General Assembly which may then, by law,

enact it or a plan of its own. If it fails to do so within a

specified time, the plan proposed by the Governor becomes law.

6. NORTH DAKOTA

Article II, Sec.35 requires the Legislature to reapportion

itself after each federal census. If it fails to do so, the task

is imposed upon the Chief Justice of the Supreme Court, the Attorney

General, Secretary of state, and the majority and minority leaders

of the House of Representatives.

7. OKLAHOMA

Article V, Sec.IIA of the Oklahoma Constitution makes it the

duty of the Legislature to reapportion after each federal census.

If it fails to dd so within the time specified, then the task is

imposed upon an Apportionment Commission composed of the Attorney

General, Secretary of state, and the State Treasurer.

8. OREGON

Article IV, Sec. 6 of the Oregon Constitution imposes the

duty of reapportionment after each federal census upon the Legis

lature. If the Legislature acts, its reapportionment plan may

be reviewed by the State Supreme Court at the instance of any

qualified elector. If the Supreme Court invalidates the Legislature's
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plan, it is required to direct the Secretary of State to draw

up a plan. This plan, in turn, is subject to judicial review until

such time as the Court approves it. When it finally does so, it

flIes the plan with the Governor and it becomes law upon such

filing.

If the Legislature fails to act wi thin a specified time, the

Secretary of State is required to draw a reapportionment plan,

subject to review, as explained above, by the State Supreme Court.

9. SOUTH DAKOTA

Article III, Sec.5 of the South Dakota Constitution requires

the Legislature to reapportion its membership after each federal

census. If the Legislature fails to do so, the task must be

undertaken by the Governor, Superintendent of Public Instruction,

Presiding Judge of the Supreme Court, Attorney General and Secre-

tary of State.

10. TEXAS

Ar~icle III, Sec. 28 of the Texas Constitution imposes the

duty of reapportionment after each federal census upon the Legis

lature. If the Legislature fails to do so within the specified

time, the task devolves upon the Legislative Redistricting Board

of Texas. This Board is composed of five members--the Lieutenant

Governor, the speaker of the House of Representatives, the Attorney

General, the Comptroller of Public Accounts and the Commissioner

of the General Land Office.

The State Supreme Court is empowered to compel the Board to

perform its duty.
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B. States Which Bypass Legislature and Provide for Initial

Reapportionment and Redistricting by a Non-Legislative Agencl

1. ALASKA

Article VI, Sec. 3 of the Alaska Constitution empowers the

Governor to reapportion the Alaska House of Representatives after

each federal census. Section 8 requires him to appoint a Reappor

tionment Board to advise him in the performance of this task. The

Board consists of five members, appointed without regard to poli

tical affiliation, none of whom may be public employees or

officials and at least one of whom must be appointed from the

Southeastern, Southcentral, Central and Northwestern Senate

Districts. Within 90 days following the official reporting of

the federal census, the Board must. submit a reapportionment and

redistricting plan to the Governor. Within 90 days after receiving

the plan, the Governor must issue a proclamation of reapportionment

and redistricting and explain any change he made from the Board's

plan. Apparently, once the election districts for the House of

Representatives are fixed, the Board and Governor also determine

which districts shall be included in each senatorial district.

2. ARKANSAS

Article 8, Sec. I of the Arkansas Constitution makes it the

"imperative duty" of a Board of Apportionment--consisting of the

Governor, the Secretary of State and the Attorney General--to

apportion legislative representatives in accordance with the pro

visions of the Constitution. Any citizen or taxpayer may bring

an action in the State Supreme Court to compel the Board to perform

its duties. Proceedings "for revision" of the Board's work may be

instituted in the State Supreme Court. The court may substitute

its plan only if it finds that the Board acted arbitrarily or

abused its discretion.
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3. HAWAII
I

Article III, Sec. 4 of the Hawaii Constitution requires

reapportionment every eighth year beginning in 1973. For this

purpose, it creates a Legislative Reapportionment Commission con-

sist1ng of nine members--two selected by the president of Senate;

two by the speaker of the Ho~sej one by the members of the House

belonging to the party or parties different from that of the speaker;

one by the members of the Senate belonging to the party or parties

different from that of the president of the Senate; two by the

latter two members. The eight members so selected choose, by a

three-fourths vote, the ninth member, who acts as chairman.

The Commission must present a reapportionment plan within

120 daya from the date on which it is formally constituted. No

member of the Commission is eligible to become a candidate for

election to either house in either of the first two elections

under the plan.

Any registered voter is authorized to brinv, suit in the

Supreme Court of Hawaii to compel the Commission to perform its

duty or "to correct any error made in a reapportionment plan."

4. MICHIGAN

Article IV, Sec. 6 of the Michigan Constitution imposes

the task of reapportionment after each federal census upon an

eight-member Commission on Legislative Apportionment. Four of

the eight are to be selected by the state organization of the

political party whose candidate for Governor received the highest

vote at the last general election at which a Governor was elected

preceding each apportionment; the other four are to be selected

by the state organization of the political party whose candidate

for Governor received the next hifhest vote at such election. If

-13-



a candidate for Governor of a third political party received

more than 25 percent of the vote at such election, the Commission

membership is expanded to 12 and the state organization of the

third party selects four members.

Representation of all geographic areas is required on the

Commission.

Members of the Commission are not eligible for election to

the Legislature until two years after the apportionment in which

they participated becomes effective.

The Commission is required to complete it s work 't'li thin 180

days after all necessary census information is available. If a

majority of the Commission cannot agree on a plan, each member of

the Commission, individually or jointly with other members, may

submit a proposed plan to the State Supreme Court. The Supreme

Court must then decide which plan complies most accurately with

constitutional requirements and direct that it be adopted by the

Commissio'n •

5. MISSOURI

a. H<;>use of ~pr~~e_1).tatives

Article III,Sec. 2 of the Missouri Constitution imposes the

duty of reapportioning the House of Representatives after each

federal census upon an Apportionment Commission. Two persons are

to be nominated for membership on the Commission by each congres

sional district committee of the political party casting the highest

vote for Governor at the last preceding election. Two additional

persons are to be nominated for membership on the Commission by

each congressional district committee of the political party casting

the next highest vote at each election.
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The lists of nominees are to be submitted to the Governor,

who is empowered to appoint one person from each list to the

Commission.

If any congressional district committee fails to submit a

list, the Governor is required to choose a member from the district

in question and from the political party of the committee that

failed to act.

Members of the Commission are disqualified from holding

office as members of the Legislature for four years following the

date on which the Commission filed its final apportionment plans.

Within five months of its appointment, the Commission is

required to publish a tentative reapportionment plan and hold

public hearings to hear any objections to it. lfithin six months

of its appointment, the Commission is required to file its final

plan with the Secretary of State. The final plan must have the

approval of seven-tenths of the Commission's members.

If the Commission fails to act within the specified time,

the task of reapportioning the House of Representatives devolves

upon the commissioners of the State Supreme Court.

b. Senate

Article III, Sec. 7 of the Missouri Constitution imposes the

task of reapportioning the Senate after each federal census upon

a lO-member Senatorial Apportionment Commission. Ten persons are

to be nominated for membership on the Commission by the state

committee of the political party casting the highest vote for

Governor at the last preceding election. Ten additional persons

are to be nominated for membership on the Commission by the state

committee of the political party casting the next highest vote

at such election.
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7. NEW JERSEY

Article IV, Sec.3 of the New Jersey Constitution imposes

the task of reapportionment and redistricting after each federal

census upon a lO-member Apportionment Commission. Five members

are to be appointed by the chairman of the state committee of

the political party whose candidate for Governor received the

largest number of votes at the most recent gubernatorial election.

Five members are to be appointed by the chairman of the state

committee of the political party whose candidate for Governor

received the next largest number of votes at such election. Each

state chairman, in making such appointments, is required to give

due consideration to the representation of the various geographical

areas of the state.

The Commission must act within one month of the receipt by

the Governor of the official federal decennial census for the

state or on or before February 1 of the year followine the year

in which the census is taken, whichever date is later.

If the Commission fails to act within the specified time,

it must so notify the Chief Justice of the State Supreme Court,

who is then required to appoint an eleventh member of the Commission.

The Commission must then act within one month after the eleventh

member is appointed.

8. OHIO

Article XI, Sec. 11 of the Ohio Constitution requires a
\

board consisting of the Governor, State Auditor and Secretary of

State, or any two of them, after each federal census, to ascertain

and determine lithe ratio of representation, according to the decennial

census, the number of representatives and senators each county or

district shall be entitled to elect, and for what y~ars within
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the next ensuing ten years." This power has been held to include

the power to redistrict.

9. PENNSYLVANIA

Article II, Sec.17 of the Pennsylvania Constitution imposes

Ithe duty of reapportioning after each federal census upon a

Legislative Reapportionment Commission consisting of five members--

the majority and minority leaders of the Senate and House of

Representatives and a member and chairman selected by these four.

If the four are unable to agree on a chairman, a majority of the

entire membership of the state Supreme Court will appoint him.

The Commission is required to file a preliminary reapportionment

plan, to which any persons aggrieved by it may file exceptions.

After considering any exceptions that may be filed, the Commission

is required to issue its final plan.

If the Commission fails to act within the specified time,

the duty of reapportionment devolves upon the State Supreme Court.

V. Past Recommendations For Minnesota

It may be of interest also to indicate the proposals with

regard to reapportionment procedures which have been made by

Minnesota citizens and groups in the past.

A. The 1948 _Consti tll_ti(~nal Commission

The 1948 Constitutional Commission recommended that the duty

of reapportionment be imposed upon the Legislature in the first

instance. 19 If the Legislature failed to discharge its duty, the

Governor would be empowered to appoint a Commission of 10 members

to reapportion the Legislature. He would choose five members from

a list of 10 qualified voters submitted to him by the state committee

of the political party casting the highest vote for' Governor in
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the last preceding election and 5 from a list of 10 submitted

by the political party casting the next highest vote in that
20election. If the Commission failed to reapportion, then at

the next election, senators would be elected at large, four

from each congressional district, and representatives would be

elected on the basis of one from each county.2l

B. The 19~9 Citizen-Legislator Committee on Re~ortionment

This Commission, appointed by Governor Freeman, also recommended

that the duty of reapportionment be imposed upon the Legislature

in the first instance. If the Legislature failed to discharge

this duty, it recommended that the duty be assumed by a Commission

of district judges designated by and representative of every

judicial district in the state.

During the Sixty-Seventh session of the Legislature, Senators

Hughes, Ashbach and Brown introduced a bill embodying a modified

version of the recommendation of the 1959 Committee. 22 Under the

bill, a panel of three state district judges would be given the

task of reapportionment if the Legislature failed to act by a

specified date. The majority and minority leaders' of the House

of Representatives and Senate would meet with ttle Chief Justice

of the State Supreme Court and proceed to strike the names of

district judges until only three remained. The remaining three

would constitute the reapportionment panel.

c. The 1965 Bipa~tisan Reapportionment Commission23

This commission, too, recommended that the duty of reappor-

tionment be imposed upon the Legislature in the first instance. If

the Legislature failed to discharge its duty, the task would devolve

upon a bipartisan commission.
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D. Senator Nic~olas Coleman's Proposal

Senator Coleman has suggested that the task of reapportion

ment be imposed upon a body consisting of the Governor, Attorney

General, Secretary of State, president pro tempore of the Senate

(or other person selected by the majority), a member of the

Senate minority selected by the minority, the speaker of the

House, a minority member of the House selected by the minority,

one person selected by the State C~lairman of the Democratic-

Farmer-Labor Party and one person selected by the State Chairman

of the Republican Party.

E. National Mu~icipa~ League's Model State Constitution

The Model State Constitution imposes the duty of reappor-

tionment upon the Governor, with the advice of a nonpartisan

board,24 It does not state how this board should be constituted.

VI. Recommendations of the 1972 Commission's Legislative Committee

As has been noted, there is great variety in the states'

constitutional provisions for periodical reapportionment. We know

of no study which has been made of the relative effectiveness of

the various provisions. The selection of one method over another

can be based only on practical political judgment made in the

light of Minnesota's experience with legislative self-apportionment.

All we claim for our recommendations is that they are based upon

such judgment.

We think our recommendations can best be presented by

suggesting the text of the amendments to Article IV, Sections 1,

2, 23, and 24 which we propose, with an accompanying commentary.

A. Proposed-AmenC!~ent s>f Article IV,_Sec.l

Composition of legislature; length of terms and length
of sessioii--:---Sec. 1. rrhe--legislature-shall consist of
the Senate and House of Representatives. The Senate
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shall be composed of members elected by the qualified
voters at the general election for a term beginning at
noon of the second Tuesday in January next following
the election and ending at noon of the second Tuesday
in January four years thereafter, except that there
shall be an entire new election of all the senators at
the election of representatives next succeeding each
new apportionment provided for in this article.

The House of Renresentatives shall be composed of
members elected- by the qualified voters at the
general election for a term beginning at noon of
the second Tuesday in January next following the
election and ending at noon of the second Tuesday
in January two years thereafter.

Representatives shall be elected at the general elec
tion held in each even numbered year. Senators shall
next be chosen at the general election held in the
year (an even numbered year) and at the general
election every four years thereafter, except as
provided herein.

A special session of the Legisature may be called as
otherwise provided by this Constitution.

Comment. The recommended changes in Article IV, Sec. 1

merely make clearer what are the present co~stitutional provisions.

In Honsey v. Donovan, the three-Judge federal district court

expressed the opinion that the last clause of the existing Section

24 of'Article IV, which we recommend bringing up to Section 1,

"would seem to require an election of senators at the very next

election followirig reapportionment, even though four years had

not elapsed since their last election ••• "25 The three-judge federal

district court in Beens v. Erdahl so held. 26 We see no reason to

change this constitutional provision. It eliminates any federal

constitutional question that may be raised becaus~ of the delay

in Senate reapportionment. And it ensures that the Senate, like

the H use, will reflect any shifts of population in the state as

rapidly as is practicable
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Under this provision, there will be an election of senators

in 1972, 1976, 1980, 1982, 1986, 1990, 1992, etc. The senators

elected in the year in which the federal census is taken will

serve only a two-year term.

The Legislature shall meet at the seat of government
in regular session in each odd numbered year at the
time prescribed by law for a term not exceeding one
hundred twenty (120) le~islative days; and no new bi]'
shall be introduced in either branch, except on
the written request of the Governor, during the
last thirty (30) days of such sessions.

A special session of the Legislature may be
called as otherwise provided by this constitution.

Comment. For the present, we are recommending no change in

these provisions of the 9onstitution, but are setting them forth

to show where our recommended changes would fit.

B. Proposed Amendment of Article IV, ~ec.2

Number of Members. Sec.2. The number of members who
compose the Senate shall be prescribed by law, but
shall not exceed sixty-seven (67). The number of
members who compose the House of Representatives
shall be prescribed by law, but shall not exceed one
hundred thirty-five (135).

Comment. The existing Section 2 sets no practical limit

on the size of the Legislature. Minnesota's recent reapportionment

acts have tied the size of the Ler,islature to the particular appor-

tionment and districting plan adopted by the act in question.

Minnesota, which ranks nineteenth among the states in pop

ulation and fourteenth in land area, presently has the largest

Senate in the nation and the tenth largest House of Representatives.

Compared with the other ten states that have populations of

between 2~5'million and 4 million and areas ranging from 40,000



to 82,000 square miles, Minnesota has the largest state House of

Representatives. Throughout its history, as we have indicated above,

Minnesota has sought to solve difficult apportionment problems

by increasing the size of its Legislature until the Legislature

attained its present inordinate size. The Apportionment Act of

1860 was the only one in the history of Minnesota that did not

increase the size of the Legislature; in fact, it reduced the

Senate from 37 to 21 and the House from 80 to 42.

Only a constitutional limit on the size of the Legis

lature will discourage this unwise expediency. We are strongly

of the view that the size of the Legislature should not be further

increased for the foreseeable future. We think the question of

the size of the Legislature should be left to the Legislature to

determine from time to time.

C. Proposed Amendment of Article IV, Sec.23

Census Enumeration, apportionment and districting. Sec.23
Census Enumeration. (a) The legislature shall have the
power to·provide by law for an enumeration of the inhabi
tants of this state.

Standards for apportionment and districting (b) (1).
The representation in the House of Representatives and
the Senate shall be apportioned equally throughout the
different sections of the state, in proportion to the
population thereof.

(2). Congressional, senatorial and representative
districts shall contain as nearly as practicable an
equal number of persons, as determined by the most
recent federal or state census. Minor deviations from
the population norm, determined by dividing the popu-
lation of the state by the number of districts in question,
shall be permitted in order to take into consideration the
factors of contiguity, compactness, extraordinary natural
Qoundaries and the maintenance of the integrity of counties,
cities" incorporated towns and townships, but only if such
criteria are uniformly applied.
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(3) The entire state shall be divided into as many
separate congressional, senatorial, and representative
districts as there are congressmen, senators and repre
sentatives respectively. No representative district shall
be divided in the formation of a senate district. The
congressional, senatorial and representative districts,
respectively, shall be separately numbered in a regular
series.

(4) Each congressional, senatorial and representative
district shall be composed of geographically contiguous
territory. Unless absolutely necessary, no county, city,
incorporated town or township shall be divided in forming
either a congressional, . senatorial or representative
district. If such a division is absolutely necessary
and a choice is possible among more than one such unit,
cities or towns shall be divided in preference to counties
and more populous units shall be divided in preference
to less populous ones. Consistent with these standards
the aggregate length of the boundary lines of each
congressional, senatorial and representative district
shall be as short as possible.

Comment. The existing Constitution prescribes but a few

standards for apportionment and districting--that representation

in both houses of the State Legislature should be a~portioned

equally throughout the different sections of the State in propor

tion to the population thereof; that senators shall be chosen by

single districts of convenient contiguous territory; and that no

representative ~iLtrict shall be divided in the format1on of

a senate district.

We have kept these standards and added others to discourage

gerrymandering.
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The three-judge federal district court sanctioned minor

deviations from the population norm not to exceed two (2) percent. 27

We propose to permit such minor deviations if necessary because of

extraordinary natural boundaries or in the interest of contiguity,

compactness, and the maintenance of county and political subdivision

lines. To make certain that even minor deviations from the popular

norm will not be used for gerrymandering purposes, we propose that

they be permitted only if they are used for the purposes indicated

in a uniform fashion.

We do not recommend that the two (2) percent limit, or any

other limit, on deviations from the population norm be written

into the Constitution. We would leave this matter to be determined

by the courts from case to case, But we should point out that the

U.S.Supreme Court has required that a good-faith effort be made in

congressional- and presumably state legislative-districtin~to

achieve "precise mathematical equality" of population in each

distric't,28

We also propose to eliminate multi-member districts in the

House, because of the possibility of submerging the interests of

racial, ethnic, economic or political minorities in such dis-'

tricts. The three-judge federal district court eliminated all

multi-member House districts in the most recent reqpportionment/

redistricting. 29
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We considered the advisability of deleting the constitutional

prohibition (contained in the existing section 24) against dividing

representative districts in forming senatorial districts. We

recognize that this prohibition makes the task of districting on

a population basis more difficult. But we have concluded that it

provides an additional safeguard against gerrymandering and is

justified for this reason.

The existing Constitution requires that senatorial districts

shall consist of convenient contiguous territory. We have tried

to define fhis requirement a little more precisely, viewing a

district as "convenient" if the aggregate length of its boundary

lines is as short as possible.

It is recognized that even if our suggested standards are

met, it may still be possible to cancel out or minimize the voting

strength of racial, economic or political elements in a particular

area •. It is expected, however, that the danger of various kinds

of gerrymandering will be lessened by entrusting the apportionment/

districting function to a commission constituted as we propose.

It is not feasible, however, to attempt to specify any additional

standards in the Constitution, for there is no F,eneral agreement

on what th~y should be.

D. P~o~osed Amendment of Article IV, Section 24.

Procedure for periodic reapportionment and redistricting,
Section 24. .Frequency and time of Commission's action.
(a) In each year fo~lowing that in which the federal de
cennial census is officially rerorted as required by federal
law, or whenever reapportionment is required by court order
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or because the number of members who compose the
Senate or House has been altered by law, the Appor
tionment and Districting Commission created under
this section shall apportion anew the Senators and
Representatives among the several districts and
prescribe anew the bounds of the congressional
districts in the state.

In performing these duties, the Commission shall
be guided by the standards set forth in Section 23
of this Article and shall assure all persons fair
representation.

Comment. The Supreme Court of the United States has indicated

that the federal Constitution does not require reapportionment

more frequently than after each federal decennial census. The

requirement formerly in section 23 of Article IV of the Minnesota

Constitution that the legislature take a population census every

10 years beginning in 1865 has been eliminated. The recommended

section 24(a) requires reapportionment only after each federal

decennial census, even if the Legislature chooses to exercise the

power granted it by the recornnended section 23 to conduct a state

census.

It may be that the federal government, with the aid of

statistical and computer techniques, will begin to pUblish official

population statistics more frequently than once every 10 years, or

that the Legislature may decide to conduct a state census. Even

so, we do not think that the State Constitution should require

reapportionment more frequently than after each decennial census.

There are advantages to be gained from keeping each districting and

apportionment plan stable for a decade.

Governor's request for appointment of Commission
members. Dbf1~ot later than January 15 of the year
following that in which the federal decennial census
is officially reported as required by federal law,
the Governor shall request the persons desi~nated herein
to appoint members of the Apportionment and Districting
Commission, as hereinafter provided.
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minority leader of the House of Repre
(2) Representatives appointed by them,
The majority and minority leaders of
Senators appointed by them, shall be

; .

Composit~~~Y_~pport~onmen~~d Dis~ri~~~ng Commission.
(c)fl)-.--The Apportionment and Districting Commission shall
consist of thirteen (13) members and the concurrence of
eight (8) of its members shall be required to adopt a final
pl~n of apportionment and districting.

The speaker and
sentatives, or two
shall be members.
the Senate, or two
members.

Each of the state central committees of the two (2)
political parties whose candidates for Governor received
the highest number of votes at the most recent gubernatorial
election shall appoint two (2) members. If a candidate for
Governor of a third political party has received twenty
(20) percent or more of the total gubernatorial vote at
such election, the state central committee of the third
political party shall appoint two (2) members. If each
of the candidates for Governor of four (4) political
parties has received twenty (20) percent or more of the
total gUbernatorial vote at such election, the state
central committee of each political party shall appoint
two (2) members.

t'li thin ten (10) days aftel' they are requested by the
Governor to appoint Commission members, the speaker and
minority leader of the House of Representatives, the
maj~rity and minority leader~ of the Senate, and the
central committees of the political parties shall certify
the members they have appointed to the Secretary of State,
o~ notify the Secretary of State of their failure to make
any appointment.

Within three (3) days after receivin~ notice that an
appointing authority has failed to appoint its quota of
members, the Secretary of State shall so inform the Chief
Justice of the State Supreme Court. Within ten (10) days
after such information has been received, a majority of
the entire membership of the Supreme Court shall appoint
the necessary number of Commission members and certify them
to the Secretary of State.

The Commission members so certified shall meet within
seven (7) days of their appointment and within seventeen
(17) thereafter shall elect, by unanimous ~ote, the number
of members necessary to complete the Commission and certify
them to the Secretary of State, or notify the Secretary of
State that they are unable to do so. Within three (3) days
after receiving notice of failure to complete the membership
of the Commission, the Secretary of State shall so inform
the Chief Justice of the State Supreme Court. Within seven
teen (17) days after such information has been !eceived, a
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majority of the entire membership of the Supreme Court
shall appoint the members necessary to complete the
Commission and Certify them to the Secretary of State.

(2) Except for the speaker and minority leader of
the House of Representatives, the majority and minority
leaders of the Senate, their designees, notaries public,
members of the armed forces reserves and officers and
employees of pUblic educational institutions, no United
States Senator, member of the United States House of
Representatives, elected official of state or local
government, and no employee of the federal, state or
local government, shall be eligible for membership on
the Commission.

In making their appointments, the State Central Committees,
the eight (8) original Commission members and the State
Supreme Court shall give due consideration to ~he repre
sentation of the various geographical areas of the State.

Any vacancy on the Commission shall be filled within
five (5) days by the authority that made the original
appointment. .

A majority of all the members of the Commission shall
choose a Chairman and a Vice Chairman and establish its
rules of procedure.

(3) Members of the Commission shall hold office until
the new apportionment and districting in which they par
ticipated becomes effective. Except for the speaker and
minority lea~er of the House of Representatives, the
majority and minority leaders of the Senate and their
designees, they shall not be eligible for election to
Congress or the State Legislature until the general
election following the first one under the apportionment
and districting in which they participated.

(4) The Secretary of State shall be Secretary of the
Commission without vote and in that capacity shall fur
nish all technical services requested by the Commission.
Commission members shall receive compensation at a rate
not less than $35 per day plus expenses. The Legislature
shall appropriate funds to enable the Commission to
perform its duties.
Comment. As indicated above, we recommend that reapportionment

and redistricting be taken entirely out of the hands of the Legis

lature. We are aware that these processes involve legitimate poli

tical considerations of which the Legislature itself is most aware.

But we have concluded that our State's experience with reapportion

ment and redistricting by the Legislature justifies our recommenda-

tion.



It is not advisable to ask the Legislature to take action

which affects the self-interest of individual legislators so

directly. A form of bipartisan gerrymandering intended to protect

incumbents often is the result of such action. When it is not,

and the same political party controls both the legislative branches

of government at the time of the reapportionment and redistricting,

partisan gerrymandering may result. These latter considerations

are also present in congressional redistricting and, therefore, we

recommend that this task, too, be entrusted to a Commission.

Strong arguments have been made that the task of reapportion

ment and redistricting should be entrusted to a nonpartisan

commission. It has been suggested that a nonpartisan commission

might be comprised of "university presidents, bar association

presidents, or incumbents in other prestigious posts of a non

political nature.,,3 0 Yet it is doubtful that there would be general

agreement that even a commission so composed would be truly nonpartisan.

The Hughes-Ashbach-Brown bill is another attempt at creating ,a

nonpartisan commission. But we seriously doubt the wisdom of

imposing the duty of reapportionment and redistricting upon any

group of judges (particularly jUdges who must stand for re-election),

except as a last, resort.

More important, we do not think it wise to try entirely to

insulate reapportionment and redistricting, which has great poli

tical impact, from the political process. This is doubly important

when the legislature is being relieved of the task of reapportioning

itself.

A member of the Michigan Bipartisan Apportionment Commission

wisely pointed out:
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Every [~eapportionment and redistricting] plan has
a political effect, even one drawn by a seventh
grade civics class whose parents are all nonpartisans
and who have only the United States census data to
work with. Even though they drew such a plan with
the most equal population in districts, following
the maximum number of political subdivision boundaries
and with the most regular shapes, it could very well
result in a landslide election for a given political
party.31

The Apportionment and Districting Commission we propose to

constitute is strictly neither nonpartisan nor bipartisan.

The recommendations we make to involve the leadership of the Senate

and House of Representatives and the political parties (including

third or fourth parties) in the appointment of Commission members

assure that political realities and varying political views will

be taken into account.

This leadership will appoint eight (8) of the thirteen (13)

Commission members. The eight (8) so appointed will select the

remaining five (5) members. A unanimous vote is required for this

purpose., If the eight (8) are unable to agree, the task of selection

is imposed upon the entire membership of the State Supreme Court.

No federal, state or local official or employee may be appointed

to the Commission by the leadership of the political parties (ex

cluding the legislative leaders), the original eight (8) Commission

members or the State Supreme Court.

This method of selection holds out the greatest promise that

the five (5) Commission members who may hold the balance of power

will be acceptable to the other eight (8) and the political

interests the latter represent.

Eight (8) Commission me~bers must concur to approve a final

apportionment and districting plan. This means that if the

original eight (8) form blocs and disagree, the bloc that carries
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the day will have to win the votes of four out of five of the

remaining members. Together with the method of selecting these

remaining members and the standards for apportionment and

districting recommended above, this requirement is another safe

guard against the danger of gerrymandering.

Activities of Apportionment and Districting Commission.
(d)(l) The Commission shall hold such pUbiic hearings in
the different geographic areas of the State as it may deem
necessary or advisable to give individual citizens and
interested groups of citizens the opportunity to submit
proposed apportionment and districting plans or otherwise
to testify, orally or in writing, concerning their interest
in apportionment and districting.

(2) Not later than six (6) months after the Commission
has been finally constituted, or the population count for
the State and ~ts political subdivisions as determined by
the Federal decennial census is available, whichever is
later in time, the Commission shall file its final reappor
tionment and redistricting plans and maps of the districts
with the Secretary' of State.

(3) Within ten (10) days from the date of such filing
the Secretary of State shall publish the final plans once
in at least oDe newspaper of general circulation in each
congressional, senatorial and representative district.
The publication shall contain maps of the State showing
the new congressional districts, the complete reapportion
ment of the Legislature by districts and a map showing
the new congressional, senatorial and representative dis
tricts in the area normally served by the newspaper in
which the publication is made. The publication shall also
state the population of the congressional, senatorial,
and representative districts having the smallest and
largest population, respectively, and the percentage
variation of "such districts from the average population
for congressional, senatorial and representative districts.

(4) The final plans shall have the force and effect of
law upon the date of such publications •

.
(5) Tne Secretary of State shall keep a public record of

all the proceedings of the Commission.

Comment. Because the APportionment and Districting Commission

1s entrusted with legislative power of great moment to the political

life of the State, it is required to undertake a series of public

hearings in different parts of the State before adopting its final
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apportionment and districting plan. Public participation in the

work of the Commission in this manner will help to enlighten the

Commission and win public acceptance of its final plan.

Judicial review of Commission action. (e) Within
thirty (30) days after any reapportionment and redis
tricting plan adopted by the Commission is published
by the Secretary of State, any qualified voter may
petition the State Supreme Court to review the plan.
The State Supreme Court shall have ori~inal jurisdic
tion to review such plan, exclusive of all other
courts of this State.

If a petition for review is filed, the State Supreme
Court shall determine whether ·such plan complies with
the requirements of this Constitution and the United
States Constitut1on. If the State Supreme Court deter
mines that such plan complies with constitutional re
quirements, it shall dismiss the petition within sixty
(60) days of·the filing of the original petition. If
the State Supreme Court, or any United States court,
finally determines that such plan does not comply with
constitutional requirements, the State Supreme Court,
within sixty (60) days of the filing of the origina;J.
petition or thirty (30) days of the decision of the
United States court, shall modify the plan so that it
complies with constitution requirements and direct
that. the modified plan be adopted by the Commission.

Failure of Apportionment and Districting Commission
to Act. Tf)-rrtheCommission fails fo adopt a final
plan to apportion anew the Senators and Representatives
among the several districts and to prescribe anew the
bounds of such districts, or a final plan to prescribe
anew the bounds of congressional districts, by the time
specified herein, each member of the Commisslon~ indi
Vidually or jointly with other members, may submit a
proposed plan or plans to the State Supreme Court within
thirty (301 days after the date for Commission action
has expired.· Ivithin ninety (90) days after such SUb
mission, the: Supreme Court shall select the plan which
it finds most closely satisfies the requirements of
this Consti~ution and, with such modifications as it
may deem necessary to completely satisfy these require
ments, shall direct that it be adopted by the Commission
and published as provided herein. If no Commission
member submits a plan by the time specified, the Supreme
Court, within four (4) months after the date for the
submission of individual member plans has expired, shall
itself prescribe anew the bounds of congressional dis
tricts or apportion anew the Senators and Representatives
among ·the several districts and prescribe anew the bounds
of such districts.
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Applicability of any reapportionment or redistricting.
(g). Each new districting and apportionment made in
accordance with the provisions of this Article shall
govern the next succeeding general elections of congress
men, senators and representatives.

Comment. Provision is made for the possibility that eight

(8) Commission members may be unable to agree upon an apportion-

ment and districting plan. The task of districting and apportion-

ment is then imposed upon the State Supreme Court, but the Court

is required to work with the plan, if any, submitted by one, or

a group, of the Commission members which most closely satisfies

constitutional requirements. If no plan is submitted by any

Commission member--an eventuality which is highly unlikely-

the task of reapportionment and redistricting is imposed upon

the State Supreme Court;

The State Supreme Court is given original jurisdiction to

review the Commission's plan. The decision of the State Supreme

Court, i~ turn, would be subject to review by the United States

Supreme Court.

The next· page contains the timetable which our recommendations

impose upon all participants in the reapportionment and redistric

ing process. Even in the extraordinary case, the process should

be completed well in advance of the time reasonably needed by

candidates for membership in the Congress and Xhe State Legislature.
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Activity in Question

Governor's request for appointment of
Commission members

Certification of Commission members or notifi
cation of failure to make requisite appointment

Notice by Secretary of State to Chief Justice
of failure to make requisite appointment

Appointment of necessary members by Supreme
Court

First meeting of designated and appointed
Commission members

Election of remaining members or failure to
do so

Notice by Secretary of State to Chief Justice
of failure to elect remaining members

Appointment of remaining members by Supreme
Court

Filing of' final plans by Commission

Publication and effective date as law

Petition for review of Commission action

Final State Supreme Court action

Review by Supreme ,Court of United States

Submis3ion of individual member plans if
Commission fails to act

Selection by State Supreme Court of plan or
plans

Review by Supreme Court of United States

State Supreme Court action if individual
members fail to submit plans

Review by Supreme Court of United States
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Deadline

January 15, 1981

January 25, 1981

January 28, 1981

February 7, 1981

February 14, 1981

Iv!arch 3, 1981

March 6, 1981

rtlarch 23, i981

September 22, 1981

October 2, 1981

November 1, 1981

January 1, 1982

?

October 22, 1981

January 22, 1982

?

February 22, 1982

?



A Statement on Proposed Changes in the Method of Apportioning
,the J.eg is lat ure

by Robert J. Brown

My proposal is bijsed on the following three premises:

1. The legislature should not reapportion itself in the

future. It is too costly, too time consuming and does not lead

to the best possible apportionment. A legislative solution 1s

psually: (a) a partisan gerrymander if one faction cont~ols

state government; or (b) either a sweetheart bill to protect

1ncumben~s or a stalemate if governmental control is divided.

.
"

2. So~callcd citizen reapportionment commissionR aelected

by political parties or by partisan coistitutional officers

suffer from the strong likelihood of partisanship or stalemate.

3. Reapportionment is a relatively simple, quickly

I:ccomplished· process if politics is taken out of it. I believe

it could be done in about 30 days.

My proposal is essentially the same one I presented to the

Commission earlier this year. A panel of state district court

judg~s should do the reapportionment, employing technical staff

to do the m~chanics under guidelines established by the legis-

lature.

The panel should be selected in a process in which the

~ajority and minority leaders of ~e legislature alternately
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strike names from a list of all state district court judges.

The remaining three judges should be the least partisan members

of the least political branch of government.

The legislature should be given the constitutional author"

tty to prescribe criteria which could be followed by the panel.

For e~ample, the legislature could state the maximum population

deviation allowed or the m~ximum population of communities which

should not be split in any reapportionment.

I believe that by having the legislative leaders involved

in the process of picking the panel and by permitting the

legislature to establish criteria, the concerns of many

legislators can be met as to the role of the legislature in

the reapportionment process. At the same time this proposal

would do more than any other plan I have seen to remove politics

from the process of reapportionment.

-37-



FOOTNOTES

1. Minn. Const. 1857, Schedule section 12 (both versions).

2. See state ex reI. Meighen v. Weatheri11, 125

Minn. 336 (1914) and Smith v. Holm, 220 Minn.

486 (1945).

3.

4.

5.

6.

369 U.S. 186 (1962).

Magraw v. Donovan, 163 F. SuPP. 184 (1958).

Id. at 187 •......
For the principal Supreme Court opinions, see Reynolds v.

Sims, 377 U.S. 533 (1964): WMCA, Inc. v. Lomenzo, 377 U.S.

633 (1964): Maryland Committee for Fair Representation v.

Tawes, 377 U.S. 656 (1964): Davis v. Mann, 377 U.S. 678

(1964): Roman v. Sincock, 377 U.S. 695 (1964)1 Lucas

v. Colorado General Assembly, 377 U.S. 713 (1964)1 Swann

v. Adams, 385 U.S. 440 (1967): Kilgar1in v. Hall, 386 U.S.

120 (1967); Kirkpatrick v. Preisler, 394 U,S. 526 (1969).

7. Honsey v. Donovan, 236 F. Supp. 8 (1964).

8. 1£. at 15~16.

9. 163 F. Supp, 184 (1958),

10. Duxbury v. Donovan, 272 Minn. 424 (1965).

11. Honsey v. Donovan, 249 F. Supp. 987 (1966).

-38-



12.

13.

14.

Id. at 988.--
Beens v. Erdahl, 336 F. Supp. 715 (1972).

Sixty-Seventh Minnesota State Senate v. Beens,

92 S.ct. 1477 (1972) (The Court~ opinion was per
"

curiam; Mr. Justice Stewart dissented).

15. la. at 1485.

16. 377 U,S. 533, 586 (1964).

17. Honsey v. Donovan, 249 F. Supp. 987, 988 (1966).

18. Sixty-Seventh Minnesota State Senate v. Beens,

92 S,ct. 1477, 1486 (1972).

19. Report of the Constitutional Commission of Minnesota

23-24 (1948).

20. ld. at 24.

21. !E.!£.
\

22. S.F. 171, 67th Minn. Leg. Ex. Sess., Oct. 19, 1971.

23. See Report of the Governor's Bipartisan Reapportion-

ment commission, January 15, 1965, 49 Minn.L.Rev.

367 (1965).

24. National Municipal League, Model state constitution,

section 4.04 (rev. 1968).

25. 236 F.SUpp. 8, 21 (D. Minn. 1964).

26. 336 F.SUpp. at 732.

-39-



27, 336 F. Supp. at 719

28. Kirkpatrick v. Preisler, 394 U.S. 526, 530-531
(1969). In this case, a maximum deviation of
3.1 percent was declared unconstitutional in
Missouri congressional districting. In Wells
v. Rockefeller, 394 U.S. 542(1969), the Sup
reme Court invalidated New York congressional
districting in which the maximum deviation was
6.6 percent,

29, 336 F.Supp. at 719.

30. McKay, Reappointment Reappraised 27 (1968).

31. A. Robert Kleiner, Democratic member of Michi
gan Bipartisan Apportionment Commission, National
Municipal League Speech, 1966, quoted by nixon,
The Court, The People and "One-man one-vote."
in Reapportionment in the 19705 20 (Polsbyed.,
1971).



PART TWO

OTHER RECOMMENDATIONS ON THE

LEGISLATIVE BRANCH



TABLE OF CONTENTS

I. Introduction

II. Overall Evaluation of Minnesota Legislature

III. Length and Frequency of Legislative Sessions

IV. Legislative Compensation

V. Size of Legislature

VI. Other Topics
A. Other Citizens Conference Recommendations
B. Party Designation
C. Special Sessions
D. Presiding Officer of Senate
E. Legislative Procedures

1. Introduction of revenue bills
2. Pocket veto
3. "Reading"of bills

F. Qualification of Legislators
G. Unicameralism

, '

Page

1

2

5

7

9

12
13
14
15
16

16
17



The following modifications in Part Two of the

Report of the Legislative Branch Committees were made

by the Constitutional Study Commission.

P.5 After passage of the 1972 constitutional amendment

on flexible legislative sessions, the Commission voted

that further consideration of length and frequency of

session should await experience under the new consti-

tutional provisions.

P.9 The Commission voted that legislative size should be

determined by the Legislature and limits not be pre-

scribed in the Constitution.

P.ll The matter of the constitutional initiative was dis-

cussed at a later date than this report, during final

presentation of the Amendment Process Committee's

Report. The Commission decided that citizen initiative

should apply, but be limited to matters affecting the

structure of the Legislature.

p.16 The Commission took no action on the residency requ1re-

ments for legislators.



I. INTRODUCTION.
On July 20, 1972 the Legislative Branch Committee submitted

a report to the Commission p~oposing revisions in the constitu

tional provisions regarding periodic reapportionment and

redistricting.

Because of the limited time and resources available to us,

we have been unable to study all other aspects of Article IV with

the depth necessary to enable us to make defj.nitive recommendations

with respect to them. This Report has been prepared by the Chairman

of our Committee in the hope that it may be helpful to the members

of the Legislature, the Governor and the people of the State. It

outlines and briefly discusses certain constitutional issues raised

by Article IV other than those involving reapportionment and re-

district~ng. It makes certain recommendations but will also indicate

the matters in the Report with which one or more members of our

Committee are'in disagreement.

We should like to thank Mr. Mike Glennon, a student at the

University of Minnesota Law School for his general research assis-

tance and Mr. Arthur Reynolds, a graduate student in political

science at the University of Minnesota and Ms. Helen Marsh, a

student at Hamline University, for their informative papers on

unicameralism. We have also benefited greatly from the study of

the 50 American legislatures by the Citizens Conference on State

Legislatures .1.
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II. OVERALL EVALUATION OF MINNESOTA LEGISLATURE

The Legislative Evaluation Study of the Citizens Confer-

ence ranked the 50 state legislatures according to their ability

(A) to function effectively, (B) to account to the pUblic for

their actions, (C) to gather and use information, (D) to avoid

undue outside influence, and (E) to represent the people. 2 The

Evaluation Study concerned itself with legislative structure

(committee structure, length and frequency of sessions, leadership,

compensation, staffing, rules and procedures, ethics) "apart from

state and local politics and apart from the legislation actually

produced.,,3

Overall, Minnesota's legislature was ranked tenth in the

nation in mid-1970; only the legislatures of California, New York,

Illinois, Florida, Wisconsin, Iowa, Hawaii, Michigan and Nebraska

were ranked ahead of it. 4 Minnesota was ranked 27th in being

functional, 7th in being ac~ountable, 13th in being informed, 23rd

in being independent and 12th in being representative.S The Citizens

Conference concluded that the Minnesota Legislature's "outstanding

feature is the general openness and accessibility of its processes

and activities;" some of its weaknesses were due to constitutional

session limitations, low salaries and limited supporting services

for members (staff, information resources, etc.)6

The Executive Director and staff of the Citizens Conference

made the following recommendations to improve the Minnesota Legis

lature: 7

1. reduce the overall size of the Legislature so thqt the

combined number of members of both Houses is somewhere between 100

and 150.
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2. reduce the number of committees from 28 in the House

of Representatives and 18 in the Senate to from 10 to 15 committees

in each house and give parallel jurisdiction to one House and one

Senate committee.

3. reduce the number of committee assignments so that each

member of the House of Representatives is assigned to no more than

three committees and each Senator to no more than four.

4. remove constitutional restrictions on session and interim

time.

5. amend the constitution to provide a presession organizing

session following a general election to elect leaders, appoint

committee chairmen, assign members to committees, refer prefiled

bills to committee, hold committee organizational meetings and

conduct orientation conferences for new as well as returning

members of the legislature.

6. have the legislature hold an orientation conference for

new legislators, preferably after each general election,

7. increase legislative compensation; current salaries of

$4,800 per year should be doubled immediately and increased again

within the next few years as other improvements in the Legislature

are made,

8. strengthen minority party role by (a) providing minority

representation on the committee on rules approximating the minority

proportion of the membership of the given house; and (b) empowering

the minority leader in the Senate, in consultation with the minority

caucus, to assign minority party members to Senate committees. (This

is now done in the House of Representatives.)



9. require committees to issue reports describing and

explaining their action on bills recommended for passage at the

time the bill moves from the committee to the floor.

10. all standing committees should automatically become

interim committees when the Legislature is not in session.

(Presently 21 of the 28 House standing committees have interim

status; Senate committees must request interim status.)

11, provide staff assistance to leaders of both the majority

and minority caucuses, including a secretary and an administrative

assistant at the professional level, with space to work reasonably

adjacent to the offices of members and leaders.

12. provide rank~and-file members (majority and minority

caucuses on an equal basis) with individual staff assistance con

sisting of a minimum of an administrative assistant at the pro

fessional level and a secretary. Such staff support should also

be furnished each legislator in an office in his district.

13. reimburse legislators for travel expenses they incur

while carrying out their legislative duties.

14. provide private, individual offices for every legis

lator, with nearby space for his assistants. The quality and

amount of office space should not differ substantially between

majority and minority party members.

15. establish an office in Washington, D.C. to represent

the Legislature and be its most direct liaison with Congress.

Of these 15 recommendations, only two (recommendations 4 and 5)

would require constitutional amendment before they could be

effectuated.
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We shall first discuss these recommendations and then the

others which, if thought desirable, could be put into effect by

the Legislature under the powers it now possesses.

Senator Robert Brown, however, is "not impressed by the

extensive reference (in this report) to the Citizens Conference

on State Legislatures." He writes: "While some people may think

that Minnesota finished fairly high in their survey I believe

that the survey was done by people with obvious biases, the survey

was not well done, and the researchers did not even have all the

data they said they needed (at least in the Minnesota State Senate)

when they issued their final report."

Mrs. Diana Murphy, too, thinks the Report should not be linked

so closely with the recommendations of the Citizens Conference.

III. LENGTH AND FREQUENCY OF LEGISLATIVE SESSIONS

Article IV, section 1 authorizes the Legislature to meet in

regular sessiQn only in each odd numbered year and then only for

a term not exceeding 120 legislative days. The Supreme Court of

Minnesota has held that a regular session is limited to 120 calen-

dar days, exclusive of Sundays, from the date when the Legislature

convenes.S The Court rejected the contention that "legislative

day" means any day on which the Legislature actually meets. Instead,

it ruled, a legislative day "is any day on which the Legislature

may meet, which includes each calendar day from the day of convening,

excluding only Sundays.".9
10The 197~ Legislature passed an act- proposing an amendment

to this section which will be submitted to the voters at the 1972
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general election. According to this proposal, the Legislature

would meet in regular session in each biennium at the times

prescribed by law for not exceeding a total of 120 legislative

days. The "legislative day" would also be defined by law. The

Legislature would not be permitted to meet in regular session,

or any adjournment thereof, after the first Monday following the

third Saturday in May of any year.

We agree with the 1971 Legislature that the existing con-

stitutional restrictions on the frequency and length of legis-

lative sessions are highly undesirable. The constitution should

not prohibit a Legislature from meeting whenever the business at

hand requires it, nor should it compel the Legislature to adjourn

until that business is completed in an orderly and deliberative

manner.

The Constitutional amendment proposed by the 1971 Legis-

lature represents, as the Citizens Conference described a similar
11,

proposal, a "modest but significant improvement" - over the

existing Constitutional provisions. If it passes, the experience

of the 1973 Legislature will help to determine whether this

improvement is all that is necessary. The Citizens Conference,

it should be noted, did not envisage that the proposal it made

for "modest but significant improvement" would prohibit the

Legislature from meeting after the first Monday following the

third Saturday in May of any year.

We recognize that the question whether the Legislature

should be authorized to meet in continuous session is related

to the questions of the legislature's size, the compensation to
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be paid legislators, and the staff facilities to be furnished

them. We shall now turn to some of these questions.

IV. LEGISLATIVE COMPENSATION

Article IV, Section 7 authorizes the Legislature to fix

the compensation of Senators and Representatives. Minnesota

Statutes 1971, section 3.10 fixes the compensation of each Repre

sentative at $9,600 for his entire two-year term and that of each

Senator at $19,200 for his entire four-year term. To accompany its

proposed amendment dealing with the length and frequency of legis

lative sessions, the 1971 Legislature increased this compensation

to $16,800 in the case of a Representative and $33,600 in the case

of a Senator. Thus the legislative compensation would be increased

from $4,600 to $8,400 per year. The increases are to become

effective January 2, 1973 but only if the voters approve the pro

posed amendment prior to that time.

In our opinion, even $8,400 a year does not reflect the heavy

demands made by citizens and the legislative process upon the

legislator's time. Nor does it reflect the importance of the

legislator's job. The low salaries paid legislators preclude from

running for legislative office those citizens who are not well-to-do

and are not in occupations which they can carryon simultaneously

with their legislative tasks. We are disturbed by the relatively

large number of legislators who have refused to run for re-election

in 1972. We think the financial sacrifice involved in serving in

our Legislature had something to do with these decisions, as did

the fact that the low salaries are thought to reflect the regard
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with which the people of our State hold our legislators. We

think legislative compensation should be high enough to make it

possible for citizens of different occupations, races, sexes and

economic circumstances to consider running for the Legislature.

This is the real meaning of a "citizen legislature." Adequate

salaries will thus help to make the Legislature more representa

tive. At the same time, it will help to minimize potential con

flicts of interest between the public and private careers of

legislators.

As indicated above, the Citizens Conference recommended

that legislative salaries in Minnesota should be doubled immed

iately to $9,600 per year and "increased again within the next

few years as other improvements in the Legislature are made."12

We do not have a precise figure to recommend. But is is clear

to us that legislators are most reluctant to raise their own

salaries to adequate levels. Such action invites a campaign issue

incumbents ar~ anxious to avoid.

For this reason, we urge that the Legislature create a per

manent Citizens Commission to advise it concerning the periodic

adjustment of legislative compensation. Backed by the recommendations

of such a Commission, the Legislature may be emboldened to bring

legislative compensation to a more adequate level and maintain it

there.

Senator Brown disagrees with the above discussion of legisla

tive compensation. He writes: "This is not a constitutional issue

and has no p~ace in our Report unless we decide to make it a con

stitutional matter by removing the authority over legislative pay
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from the Legislature--a proposal that might have some merit.

While I am against including this subject in our Report, if it

is to be included~I think that it should be written in a more

balanced way. For example, I do not agree that raising the pay

above $~400 (or even $~OO) will necessarily broaden the base of

competent legislative candidates. I feel very strongly that if

salaries are too high, it attracts candidates who could not make

that much money doing anything else and thus will resort to

gross demagoguery in order to obtain and retain a legislative

seat. There must be a balance between setting salaries so low as

to discourage good people and so high as to encourage candidacies

primarily because of money."

V. SIZE OF LEGISLATURE

We have considered the question of what the Constitution

should say, if anything, about the size of the Legislature. At

presen~, Article IV, section 2 authorizes the Legislature to pre

scribe by law the number of members who compose each House. It

also imposes the obsolete limitation th~t the number in the Senate

shall never exceed one member for every 5,000 inhabitants, which

would mean a maximum numbe:> of 761 Senators aecording to the 1970

Census, and in the House of Representatives, one member for every

2,000 inhabitants, which would mean a maximum number of 1.,902

Representatives.

As we stated in our Report proposing a new constitutional

system of periodic reapportionment and redistricting, Minnesota has

the largest Senate and the tenth largest House of Representatives

in the ~ation. Ideally, as the Citizens Conference study states,



"a legislature should be large enough to represent and reflect

the diverse elements of the constituency, and small enough to get

things done."13: But opinions differ as to the numbers fitting

this ideal.

For Minnesota, the Citizens Conference recommended that the

Senate and House of Representatives together should have a com

bined membership of 100 to 150. l4 Under the reapportionment

and redistricting plan recently devised by the three-judge federal

district court and set aside by the U.S.Supreme Court, the combined

membership would have been l40--a House of 105 members and a Senate

of 35 members. This plan received popular support in many sections

of the State and in the ranks of both political parties.

We have been able to agree only to the proposition that for

the foreseeable future, the Legislature should not become larger

than it is now. This is one of the recommendations we have made

in connection with our proposals for periodic reapportionment

and redistrictfng. There is support in our Committee for the view

that the size of the Legislature should be cut to that set forth

in the plan of the federal district court (105 member House and

35 member Senate);' that the present size of the Legislature should

be maintained; and that the present size of the House should be

maintained but the Senate's size should be cut.

Should the present constitutional provision authorizing the

Legislature to fix its size be changed or retained? To retain

this provision dims any chance of a reduction in size. We appre

ciate that the maximum size we propose in our Report on reappor

tionment and redistricting will probably remain the size of the
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Legislature. Short of a constitutional c&Rvention, the matter

of size can be taken away from the Legislature only by a consti

tutional amendment which would allow initiated constitutional

amendments or legislation for the purpose of fixing the size of

the Legislature for all purposes. It is our judgment that it

would not be possible or wise to try to limit the initiative to

this purpose exclusively because there are like reasons to extend

the initiative for other purposes as well. We are aware, of 00urse,

that the Amendment Process Committee opposes a constitutional provision

for the use of the initiative to make laws or amend the Constitu-

tion. In discussing this Committee's recommendation, the Commission

should bear in mind the problem of altering the Legislature's size.

The alternative of trying to deal with the Legislature's

size in the Constitution runs the danger of mistaken estimates of

future population changes. The 1948 Constitutional Commission,

for example, recommended a change in the Constitution to limit

the number of. Senators to not more than one for every 40,000

inhabitants and the number of Representatives to not more than

one for every 20,000 inhabitants ..l5 This would have allowed the

1973 Sen~te to have 95 members and the 1973 House, 190 members,

sizes we all agree would be excessive.

Our Committee is not in agreement on whether the size of the

Legislat~re should be precisely fixed in the Constitution. Speaker

Dirlam i~ of the view that the Legislature should continue to be

authorized to fix the size of the Legislature subject to the limits

proposed in ,our recommendations for periodic reapportionment and

redistricting, Professor Auerbach is inclined to the view that it
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may be preferable to specify the precise number of Senators and

Representatives in the Constitution. provided that the Constitu

tion is made easier to amend. Then the size could be adjusted

in the light of new population figures. But the question ~is

cussed above would still remain as to how realistic it is to

expect the Legislature to propose a constitutional amendment

cutting its size.

Senator Brown writes: "Personally, I favor a reduction in

size of the Legislature and I favor both upper and lower size

limits being written into the Constitution. I would suggest 120

and 60 as upper limits and 80 and 40 as Lower limits. That way,

as long as we maintain some semblance of a citizen legislatureJit

could be relatively large; but when a decision is made to go to a

"professional" legislaturejthe s~~e could be cut drastically. Also,

these limits would permit a chan~e in the House-Senate ratio from

2-1 to 3-1 if so desired. Actually, the 120-40 plan would be my

choice. 'Limits should be written effective with the 1980 census."

Senator Brown also favors the initiative for all types of

con~titut~onal amendments, but hopes that the Commission will agree

to recommend the initiat~ve at le~st with respect to all of Article IV.

VI. Other Recommendations

A. Other Citizens Conference Recommendations

As indicated above, the other reqommendations made by the

Citizens Conference to j,mprove the Minnesota Legislature can be

effectuated by the Legislature itself under existing constitutional

provisions. In fact, since these recommendations were made in

mid-1970, the Citizens Conference reports that the Minnesota Legis

lature has taken some steps to improve its organization and
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16procedures accordingly. We have already mentioned the consti-

tutional amendments which the 1971 Legislature has proposed. In

addition, the Senate conducted a pre-session orientation program

before the 1971 session. The number of standing committees in

the 1971 Legislature was reduced in both Houses and each member

was assigned to fewer committees. Major additions have been made

to the staff, including administrative assistants, Senate Counsel

assistants, the employment of ten research specialists during

the session and a full-time librarian in the Senate Index depart

ment. The Senate Finance Committee added a full-time legislative

analyst to bring full-time strength up to three. The clerical

staff in the Senate has also been increased 28 per cent. Facilities

have been improved and further improvements are in process or planned.

We urge the Legislature to appoint a joint standing committee

of the Houses, composed of legislators from both caucuses in equal

numbers, to study the Citizens Conference recommendations and

initiate the steps to implement those that are deemed desirable

and have not yet been adopted. Improvement of the Legislature's

effectiveness should be a continuing task of this legislative

committee.

Senator Brown thinks that all of the above discussion under A

has no place in the Committee's Report.

B. Party Designation

In fact, Minnesota is a State with a vigorous two-party

systemJwhich reflects itself in the Legislature as well as in

national politics. There are good reasons why political party

identification of candidates for the Legislature should be required
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and the Legislature organized on the basis of a majority and a

minority along party lines. Party designation will make for a

more comprehensible, more accountable and more legitimate

Legislature.

The existing Constitution is silent on this issue and party

designation .may be required by legislation. We think the Consti

tution should remain silent on this issue~but that it should be

dealt with by legislation. As a practical matter, this issue,

like that of the Legislature's size, will :-not be a constitu

tional issue without the initiative or a constitutional convention.

A Legislature which is unwilling to make party designation a

statutory requirement will probably also be unwilling to propose

a constitutional amendment to make party designation a constitu

tional requirement.

Senator Brown thinks that all of the above discussion under

Part. B has no place in the Commission's report, unless the Comm~ssion

decides to recommend that party designation be made a constitutional

issue. He writes: "I have some sympathy with that, although it

may be getting too detailed to be a constitutional issue."

C. Special Sessions

Article V, Sec. 4 . empowers the Governor "on extraordinary

occasions" to "convene both houses of the legislature." We think

the Legislature should be authorized to call itself into special

session whenever, in its opinion, the State's welfare so requires.

Such authority would bolster the Legislat~re's independence and

increase its responsibility and thereby make state government

more effective.
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To assure that the expense of a special session is not

incurred unless the matters in question are important enough to

warrant it, the Legislature should be authorized to call itself

into session only upon a two-thirds vote each House.

It is possible that passage of the amendment proposed by

the 1971 Legislature regarding the length and frequency of

legislative sessions may accomplish the same purpose as an amend

ment empowering the Legislature to call itself into special session.

For this reason, we do not urge the latter amendment at this time,

but would prefer to await the vote on the proposed amendment in the

1972 election and, if it is adopted, some experience thereunder.

Senator Brown thinks the Committee should recommend something

specific on special sessions or delete the discussion under C above.

D. Presiding Officer of Senate

Article IV, Sec. 5 directs the House of Representatives

to elect Its presiding officer. Article V, , ~ec. 6 . makes the

Lieutenant Governor ex officio president of the Senate. The 1971

Legislature passed an act proposing to amend these sections to

direct each House to elect its presiding officer and to delete

the provision making the Lieutenant Governor the presiding officer

of the Senate. These proposals will go to the voters in the

November, 1972 election.

Because the Lieutenant Governor may not vQte to break a tie,1?

his role in the Senate has become largely ceremonial. We think

this role can be dispensed with and therefore favor the proposed

amendment. In any case, we do not think the Lieutenant Governor's

role in the Senate should be more than ceremonial because such a role
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detracts from the Senate's sense of independence and responsi

bility~ Only leaders elected by the Senators should exercise

significant powers in the Senate.

E. Legislative Procedures

On the whole, the Legislature may determine its own procedures.

The Citizens Conference has made a number of procedures which need

re-examination:

1. Should the Constitution continue to direct, as does Art

icle IV, Sec.lO, that all bills for raising revenue shall originate

in the House of Representatives? We think not: the Constitution

should be amended to delete this provision. The Senate, then,

would also be empowered to originate revenue bills.

2. Should the Constitution continue to authorize the "pocket

veto", as does Article IV, section II?

3. Should the Constitution continue to require, as does

Article IV, section 20, that every bill be read on three different

days in each separate House? We think it would suffice to require

that every bill be "reported", not "read", on three different days.

This would provide the protection against hasty action intended

by the present requirement yet eliminate the cumbersome and time

consuming aspects of compliance with it.

F. Qualification of Legislators

Article IV, Sec. 25 requires not only that let..~islators be

qualified voters of the State but also that they reside a year

in the State and six months immediately preceding the election in

the district from which they are elected. The latter requirement

may work unfairly in the election immediately following reapportionment
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and redistricting)and the Supreme Court in Sixty Seventh

Minnesota State Senate v. Beens intimated that the federal

district court could waive it. We are skeptical about the

current justification for these residency requirements.

G. Unicameralism

Interes~ jr. the possibility of a unicameral legislature in

Minnesota heightened when the three-judge federal district court

reduced the size of both houses of the Minnesota Legislature for

purposes of its first reapportionment and redistricting plan. This

interest has not dissipated. It parallels the growing interest

in unicameralism in other states. Yet Nebraska continues to be

unique among the states in having a unicameral legislature. Only

recently the voters in North Dakota and Montana rejected the

opportunity to have a unicameral legislature.

We a~e not recommending unicameralism for Minnesota. But

we think this possibility should be kept open and debated in the

years to come.' To this end, we shall present briefly some of the

major considerations militating for and against unicameralism in

Minnesota.

Contemporary interest in unicameralism may be said to have

been revived by the U. S. Supreme Court's decision in Reynolds

v. Sims l 9 requiring population to be the predominant basis of

representation in both houses of a state legislature. Responding

to the argument that the Court's decision rendered the concept

of bicameralism "anachronistic and meaningless," Mr. Chief Justice

Warren said: .
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A prime reason for bicameralism, modernly considered,
is to insure mature and deliberate consideration of, and
to prevent precipitate action on) proposed legislative
measures. Simply because the controlling criterion for
apportioning representation is required to be the same in
both houses does not mean that there will be no differen
ces in the composition and complexion of the two bodies.
Different constituencies can be represented in the two
houses. One body could be composed of si~gle-member dis
tricts while the other could have at least some multimember
districts. The length of terms of the legislators in the
separate bodies could differ. The numerical size of the
two bodies could be made to diff8r, even significantly,
and the geographical size of districts from which legis
lators are elected could also be made to differ. And
apportionment in one house could be arranged so as to
balance off minor inequities in the representation of
certain areas in the other house. In summary, these and
other factors could be, and are presently in many states,
utilized to engender differing complexions and collective
attitudes in the two bodies of a state legislature, although
both are apportioned substantially on a population basis,20

The current debate over unicameralism versus bicameralism

centers, in part, on the question whether, in fact, we are engen-

dering "differing complexions and collective attitudes in the two

bodies of a state legislature" and whether such differences con

tribute to fair and effective democratic state government,

At"the same time, it should be kept in mind that the Supreme

Court's decision in Reynolds v. Sims also removed one of the

principal objections traditionally raised to bicameralism, namely,

that the "upper house" served to check the ·popular will reflected

in the "lower house." Mr. Chief Justice Warren did not envisage

that bicameralism would play such a role any longer.

It should also be pointed out before we launch into our dis-

cussion that one of the "factors mentioned by Mr. Chief Justice

Warren as possibly making for differences between the two houses

would be foreclosed under the recommendations we made for periodic
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reapportionment and redistricting. We recommend single-member

districts in both the Senate and the House.

1. Does Bicameralism Insure Mature and Deliberate Considera

tion of Proposed Legislation?

An affirmative answer to this question is one of the prin

cipal justifications of bicameralism. The proponents of uni

cameralism argue both that deliberation does not now characterize

the bicameral legislature which passes so many of its bl11s during

the last days of the session and that a unicameral legislature need

not be less deliberative.

2. Alleged Advantages of Unicameralism and Their Assessment

The proponents of unicameralism also contend that a uni

cameral legislature would be superior in the following respects:

a. It would not require legislative work to be done twice.

b. It is more accountable to the people, that is, it is \

easier tb understand because simpler in structure. There are no

problems of overcoming the rivalry and friction between the two

houses and coordinating their work, managing joint committees or

controlling conference committees. Thus the voters are better able

to know what their legislators are doing and to punish or reward

their performances. Indeed the Citlzens Conference Evaluation

Study ranked Nebraska first among the 50 states in being account

able. 21

c. It would cost less compared to a bicameral legislature

and thus make it easier to provide higher salaries and more ade

quate staff and facilities to legislators. The acceptance of this

contention depends, of course, upon whether the number of legislators
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in a unicameral legislature will be fewer than the combined

number in both houses of a bicameral legislature. In Minnesota..
it could be safely assumed that this would be the case.

d. It would attract a better type of legislator. Since

Nebraska affords the only basis of comparison, this contention

is still not proven. Moreover, it is difficult to assess this

claim because there is little agreement on what constitutes a

"good" legislator. HO;.lever, it should be mentioned that the

American Political Science Association's Committee on American

Legislatures accepted the view that a unicameral legislature

would attract more outstanding citizens to legislative service. 22

Even if we grant the defects of the bicameral legislature

pointed out by the proponents of unicameralism--the duplication of

legislative work, the added expense, the lack of sufficient account

ability-the question would remain whether they are more than

balanced'by its advantages. It is difficult to make such an

assessment without evaluating the legislative output itself and

then one's stand on issues tends to affect one's views qbout

legislative structure. It is interesting, therefore, to note

that a national ".Quality of Life" study conducted in 1967 by Dr.

John O. Wilson ranked Minnesota 4th in the Nation and Nebraska

38th, for its "Democratic Process." In the same study, Minnesota

was ranked 1st jn the nation for "Health and Welfare" and "Equality";

Nebraska ranked 32nd on these categories. 23 This does not mean

of course that unicameral ism is responsible for Nebraska's rela-

tively poor rankings in these categories and bicameraltsm for

Minnesota's relatively high rankings. A unicameral legislature
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in Minnesota might result in even higher rankings for Minnesota

and a bicameral legislature in Nebraska, in even lower rankings

for Nebraska. It means only that unicameralism sLould not be

regarded as a panacea for all the ills that beset ou~ states.

Even with respect to legislative structure alone, it

is . interesting that in spite of its unicameralism the Nebraska

legislature was ranked 9th in the Citizen's Conference Legislative

Evaluation Study while the bicameral Minnesota Legislature ranked

lOth. 24 Nebraska ranked ahead of Minnesota only in being account

able (Minnesota ranked 7th); but Nebraska ranked 35th in being

functional compared with 27th for Minnesota; 16th in being informed

compared with 13th for Minnesota; 30th in being independent compared

with 23rd for Minnesota and 18th in being representative compared

with 12th for Minnesota. 25 Overall, nine bicameral legislatures

were ranked ahead of Nebraska's legislature.

In'the successful campaign for unicameralism in Nebraska in

1934,' Senator George W. Norris and his co-workers agreed that

unicameralism would bring about more representative government and

would curb, if not destroy, the activ~ties of lobbyists, who

allegedly effected their purposes by appealing to the prejudices

of the two houses and hid their schemes in the mazes of legislative

procedure in the bicameral system. 26 Yet Nebraska is ranked behind

Minnesota in being independent and representative. Unicameralism

has not freed Nebraska from undue influence on the part of lobby

ists. Indeed, it may be more difficult for lobbyists to exert

improper influence in a bicameral legislature.

The Citizens Conference also recommends that the Nebraska

Legislature require dual committee consideration of legislation
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affecting significant sums of money~-first by a substantive

policy committee and then by a finance committee. Such dual

committee consideration, of course, is a common characteristic

of bicameral legislatures. So at least where money bills are

concerned, bicameralism does seem to have the virtue of insuring

their adequate legislative consideration. This is not to say

that the procedures of a unicameral legislature could not be

formulated so as to promote mature and deliberative legislative

consideration. But a bicameral legislature can more easily

assure consideration by legislators holding differing viewpoints

on pUblic policy. True, this increases the chances of legislative

deadlock, but it also increases the chances of accommodation

acceptable to larger numbers of people.

Since mid-1970, Nebraska, too, has improved the effectiveness

of its unicameral legislature, though the shortcomings adverted to

above h~ve not been eliminated. 27 There is no way of knowing

whether the improvements made by both Minnesota and Nebraska have

changed the relative ranking of either in the Citizens Conference's

national ranking of state legislatures. This is because the Citi-

zens Conference report on legislative progress from mid-1970

through 1971 did not undertake to re-rank the state legislatures. 28

3. Can The Two Houses Be Made To Represent Different

Constituencies?

The answer to this question is crucial to the continued

justification of bicameralism. The answer is probably yes but

no one can be sanguine about the probability. Undoubtedly, the

length of terms of Senators and Representatives, the numerical

-22-



sizes of the districts from which legislators are elected, will

continue to differ in Minnesota, But all these factors mentioned

by Mr. Chief Justice Warren, taken together, do not guarantee that

the two houses will represent different constituencies. This can

be done only if districts are drawn consciously so that a Senator

represents more heterogeneous social, economic, ethnic and racial

groups in the population than a Representative. Such a result is

facilitated by the greater geographical size of the Senatorial

district but is made more difficult to achieve by the constitu

tional requirement that a representative district may not be

split in forming a senatorial district. In our Report on periodic

reapportionment and redistricting, we have recommended that this

requirement be retained in order to discourage gerrymandering.

This is another instance in which two desirable objectives come

into conflict.

If Senate districts are made more heterogeneous, the Senate

will speak for less parochial interests than the House. To help

assure that the legislators of at least one House will view prob

lems from a statewide point of view is a strong argument for

bicameralism. Unicameralism cannot attain this' objective without

sacrificing the strong representation of local and, sometimes,

minority interests. Bicameralism avoids this sacrifice, But

this advantage of bicameralism cannot yet be said to have been

achieved in Minnesota.

4, Conclusion

Traditional acceptance of bicameralism will force the pro

ponents of a change to unicameralism to bear the burden of proving

that the change is indispensable to needed reform of the state
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legislature. To date, this burden is not sustained by the

evidence.

Mrs. Murphy does not think our Report should express oppo

sition to or support of unicameralism, but should merely indicate

the interest of citizens in the sUbject,

Speaker Dirlam does not think the Report states the case

for bicameralism strongly enough.

Senator Brown writes: "Despite an overwhelming lack of

pUblic interest in unicameralism, it has been manufactured into

an issue in the past two years by a few self-appointed experts

on legislative reform. While there may be some merit to the study

of unicameralism, I think that it has already received more atten

tion than it deserves if we set priorities on potential constitu

tional change necessary for the improvement of government in

Minnesota. Reynolds v. Sims did not change the method of appor

tioning either house of the Minnesota legislature--since statehood,

both houses of our legislature were to be apportioned on the basis

of population. Thus the argument that the senate was a "House

of Lords" to check the popular will of the lower house never was

accurate in Minnesbta.

"Finally, if we are to look at unicameralism seriously as a

means of making government more responsive, then also consider

the parliamentary system. With a chief executive selected by the

legislature and elections called immediately if the government

loses a vote of confidence, the parliamentary system is most

responsive. Also, unlike unicameralism in which there is only

one model (Nebraska),there are numerous models of the parliamentary

system at national and subnational levels in Canada and Western

Europe that we could exercise."
24-



1. Burns, The Sometime Governments: A Critical Study of the
50 American Legislatures by the Citizens Conference on State
Legislatures (Bantam Books, 1971), hereinafter cited as
The Sometime Governments

Id. at 7.

Ibid.

Id. at 49.

Id. at 52

Id. at 239

Id. at 239-240.

3.

4.

5.

6.

7.

8. Knapp v. O'Brien, 288 Minn 103, 179 N.W.2d 88 (1970).

9. Id. at 106.

2.

10. Minnesota Extra Session Laws 1971, Chapter 32, section 22.

11. The Sometime Governments, at 240

12. Ibid.

13. Id. at 66.

14. Id. at 240

15. Report of the Constitutional Commission of Minnesota 23 (1948).

16. Theinform~tion that follows is taken from Legislatures Move to
Improve Their Effectiveness: A Report on Legislative Progress
from mid-1970 through 1971, 32-33 (Citizens Conference on State
Legislatures Research Memorandum 15, April 1972). The informa
tion was supplied to the Conference by Aubrey W. Dirlam,
Speaker of the Minnesota House and George C. Goodwin, Secretary
of the Minnesota Senate.

17. See State ex reI. Palmer v. Perpich, 289 Minn. 149, 182 N.W.2d \
182 (1971)

18. The Sometime Governments, at 157-160

19. 377 U.S. 533 (1964)

20. Id. at 576-577

21. The Sometime Governments, at 52.

-25-



22. American State Legislatures: Report of APSA's Committee
on American Legislatures (Zeller edt 1954).

23. The Quality of Life in Minnesota (Minnesota Department of
Economic Development, 1970).

24. The Sometime Governments, at 52.

25. Idid.

26. Senning, The One-House Legislature 57 (1937).

27. Supra note 16, at 35-36

28. Id. at 4.

-26-



NTERGOVERNMENTAL RELATIONS AND LOCAL GOVERNMENT
COMMITTEE REPORT

. )



COMMITTEE

Senator Kenneth Wolfe, Chairman

Representative o. J. Heinitz

Professor Joyce Hughes

Research Assistants:

Michael· Hatch
Jim Morrison

<.
r



TABLE OF CONTENTS

Page

I. Introduction 1

II. History of Local Government in the Minnesota
Constitution 4

III. Special Legislation and Home Rule

IV. Home Rule Charters and Charter Commissions

V. Intergovernmental Relations

VI. Local Government in the Future

VII. Financing Local Government

VIII. Other Issues

IX. Summary of Conclusions

5

15

21

25

29

31

32

Appendix A Draft Language of Constitutional Amendment
to Secs. 3 and 4 of Article XI 33

Appendix B Draft Language of Bill Relating to Local
Approval of Special Laws 35

Notes 36

Bibliography 37



The full Constitutional Study Commission adopted

all the recommendations herein made by the Committee

on Intergovernmental Relations and Local Government.



"

I. INTRODUCTION

The Committee on Intergovernmental Relations and Local Govern

ment has been charged with responsibility for examination of all

provisions in the State Constitution dealing with the role of, and

relationships between, local government units and state government

in Minnesota.

The study concentrated on Article XI of the State Constitution,

which presently covers five sections as follows:

Section 1 authorizes the Legislature to create, organize, ad

minister, consolidate, divide, or dissolve local government units

and their functions. The section further authorizes the Legislature

to provide for the functions and boundaries of local government units

and the selection and qualifications of their officers. The section

requires that any changes in county boundaries or a change in the

location of a county seat be submitted to the voters affected by

such change for their approval or rejection.

Section 2 authorizes the enactment of special legislation pro

vided that the locality affected is named and that local approval

is required, unless the Legislature provides otherwise. The section

further provides that a special law may be modified or superseded by

a later home rule charter provision but that the charter provision

may itself be superseded by a subsequent special law on the same

subject.

Section 3 provides that the Legislature may authorize the

adoption of home rule charters by local units of government. The

section further provides that the Legislature may establish the

majority required for approval of the charter by the voters of the
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locality and the majority required by the voters of a city and

county adopting a charter which consolidates or separates the city

and county.

Section 4 authorizes the Legislature to provide by law for

charter commissions including the method of selection and qualifi

cations of charter commission members. Under this section, the

Legislature may also establish the mechanics of charter revision

and repeal.

Section 5 provides that charters and laws which were in effect

at"the time of the adoption of the provisions in sections 3 and 4

should remain in effect until amended or repealed in accordance with

the above mentioned provisions.

The Committee was fortunate in its assignment of sUbject matter

in that Article XI of the State Constitution is relatively new lang

uage, approved by the voters of Minnesota in 1958. The article

encourages a great deal of local autonomy and allows needed flexi

bility in fixing ground rules for establishment and revision of

local government charters.

As a result, Minnesota'a local government article is generally

regarded as a progressive, flexible statement of the relationship

between state and local government. It is the responsibility of

the Legislature to utilize this flexible framework in authorizing

an appropriate balance between local autonomy and state sovereignty

while encouraging the maximum development of intergovernmental

cooperation.

The Committee on Intergovernmental Relations and Local Govern

ment, then, did not have a major job of revisiun before it. The

changes which are recommended by the committee reflect primarily a
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clarification of language brought about by the combination of two

existing sections and the deletion of unneeded language. In addition,

a new section on intergovernmental relations has been recommended to

reflect the growing desirability and importance of inter-local and

state-local cooperation in solving the challenging problems con

fronting government at every level.

In arriving at its recommendations, the Committee considered

carefully the suggestions of numerous individuals and organizations

who submitted letters and oral testimony. To accommodate the oral

testimony, the Committee conducted public hearings in Moorhead,

st. Paul, and Rochester. The Rochester hearing was held in conjunction

with the annual convention of the League of Minnesota Municipalities,

giving local government officials from all parts of the state the

opportunity to suggest constitutional changes or to comment on

present constitutional provisions. The Committee also had the bene

fit of three research papers prepared by Michael Hatch, a University

of Minnesota law student who was assigned the local government subject

area.

From its study of Article XI, the testimony, letters, and

research papers which were provided to it, the Committee is offering

comments on the areas of special legislation and home rule, charter

revision, intergovernmental relations and local government organiza

tion. It should be noted that the committee is, in some cases,

suggesting constitutional changes, in others statutory changes, and

in still others no change in either constitutional or statutory

provisions. In addition, several concerns brought to the attention

of the committee are being referred to other committees of the

Constitutional Study Commission with recommendations that appropriate

action be taken.
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II. HISTORY OF LOCAL GOVERNMENT IN THE MINNESOTA CONSTITUTION

There have been three generations of provisions relating to

local government in the Minnesota Constitution, and three different

approaches to the problems of local government. Of course, there

were also minor amendments from time to time.

The early era, 1857-1896. The original Constitution contained

relatively detailed provisions relating to county government, e.g.,

that each new county would contain at least 400 square miles. This

language was the original Article XI. It remained in the Constitu

tion for over a century, until 1958.

The original Constitution did not provide for city or village

government. Instead, all city and village problems were resolved

by special acts of the Legislature, creating statutory organizations

for the particular communities. In 1892, an amendment prohibited

further special legislation.

The middle era, 1896-1958. In 1896, the people adopted an

amendment to Article IV, which provided a limited form of municipal

"horne rule." This allowed cities and villages to adopt horne rule

charters in certain cases, and prohibited the Legislature from

enacting special legislation for them. The success and the failure

of this system is discussed in Part III of this report.

During this period, the language of Article XI, dealing with

county governments, remained unchanged.

The recent era, 1958-. In 1958, the people adopted a new

amendment. It eliminated the old, detailed municipal home rule

provisions and substituted simplified language. It also consoli

dated these provisions into Article XI, so that it deals both with'.

questions of county government and with questions of municipal

government.



I'

This 1958 amendment, which was adopted as a single proposi

tion, provides broad power in the Legislature to define units of

local government. Its general outline has been discussed in Part I

of this report.

III. SPECIAL LEGISLATION AND HOME RULE

The Issue

The first substantive area which the committee faced was the

problem of special legislation. Is it possible or desirable for

the Legislature to reduce or eliminate the burden of special legis

lation, applicable to only a single community, which it faces every

year?

The problem which the committee must face is the relationship

between the Legislature and the governing bodies of municipalities.

If a locality has a special problem, which cannot be solved within

the framework of general legislation, there are two ways in which

a solution can be reached, through legislative action or through

municipal action. The Legislature can enact a special law, which

applies only to the specific municipality; this is known as "special

legislation." The governing body of the particular municipality

can itself enact the measure, if it has "home rule" power and the

measure is not contrary to general state laws.

Recent sessions of the Minnesota Legislature have enacted a

large quantity of such "special legislation." However, usually

the Legislature requires approval of the legislation by the governing

body of the municipality before it takes effect.

We report on the question of whether the present constitutional

arrangements for such legislation are adequate for modern needs.
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Constitutional Language

The present constitutional language is contained in Article XI,

sections 2 and 3:

Special Laws. Sec.2. Every law which upon its effective
date applies to a single local government unit or to a
group of such units in a single county or a number of
contiguous counties is a special law and shall name the
unit or, in the latter case, the counties, to which it
applies. The legislature may enact special laws relating
to local government units, but a special law, unless
otherwise provided by general law, shall become effective
only after its approval by the affected unit expressed
through the voters or the governing body and by such
majority as the legislature may direct. Any special law
may be modified or superseded by a later home rule charter
or amendment applicable to the same local government unit,
but this does not prevent the adoption of subsequent laws
on the same sUbject ..

Home Rule Charters. Se~. Any city or village, and any
county or other local government unit when authorized by
law, may adopt a home rule charter for its government in
accordance with this constitution and the laws. No such
charter shall become effective without the approval of
the voters of the local government unit affected by such
majority as the legislature may prescribe by general law.
If a charter provides for the consolidation or separation
of a city and a county, in whole or in part, it shali not
be effective without approval of the voters both in the
city and in the remainder of the county by the majority
required by law.

General Background

The state is the basic unit of constitutional government in

the United States. The several states joined together to form the

United States. In legal theory, the state constitution distributes

the powers of the state to various bodies. It gives legislative

powers to the legislature, executive powers to executive officers,

etc. It may grant local governmental powers to local governmental

units, or it may grant that local governmental power to the legis la-

ture, to distribute to local governments as it sees fit.
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If the state has no constitutional provisions granting muni

cipalities powers, these local governmental units must look to the

Legislature for statutes or charters, enabling them to act. The

Legislature may grant, alter, and amend these powers, as it sees fit.

The legislature may create municipalities and define their powers by

special act, dealing with only one community, or by general law,

authorizing all communities of a certain size and description to

exercise certain powers.

A state constitution may, however, contain a "home rule" provi

sion. Such a provision permits units of local government to exercise

all governmental powers with respect to local problems. Of course,

the local laws must yield to general state laws.

The Minnesota Constitution contains provisions of both types.

According to Article XI, ~ec. 3, cities and villages have "home rule"

powers if they adopt home rule charters. Such cities and villages

can enact any local laws without going to the Legislature. The only

exceptions to this rule are that the law must relate to a local pur

pose and that the city or village cannot enact a local law which

contravenes generally applicable state law. Thus, for example, if

the Legislature establishes a tax levy limitation which is applicable

to all communities in the state, a "home rule" city cannot exceed

the levy limitation without permission of the Legislature.

Not every city and village in Minnesota is a "home rule" city.

Many operate under so-called "statutory" forms of government. Under

this form of government, the local governing body has only those

po~ers delegated to it in the statuto~y provision. Any city or

village can, however, become a "home rule" city or village in

accordance with the provisions of Article XI, Sec.3.
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County and town governments, on the other hand, are "statutory

governments" unless the Legislature specifies otherwise. They have

only those powers which are delegated to them. They cannot choose

to become "home rule" communities unless the Legislature should

specifically authorize this. Thus, their powers are more strictly

limited than those of municipalities. The same is true of

school districts and other special purpose districts~which have

only that authority which the Legislature has delegated to them.

History

The original State Constitution contained no provision relating

to municipal home rule. Accordingly, only the Legislature could

create municipal governments. Municipal charters (or organic acts)

were passed by the Legislature. A large volume of legislative

output was the enactment of such laws, although it is clear that

not much attention was devoted to it.

The consequences of such legislation were twofold. The legis

lators in st. Paul, who had to pass the laws, had little knowledge

of the circumstances in the local community which occasioned them.

The municipal officials, on the other hand, could disclaim respon

sibility for the final decisions and "pass the buck" to the Legis

lature.

The 1896 amendment permitted cities and villages to adopt

"home rule" charters, SUbject to very detailed limitations. It

also prohibited special legislation which would deal with only one

city. The Legislature could only pass laws dealing with designated

classes of cities and applying equally to all cities within the

class.

While the amendment may have reduced the quantity of requests,

the need for special legislative action to deal with the peculiar
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problems of some communities persisted. Since the 1896 amendment

prohibited special legislation which named the municipalities con-

cerned, the Legislature had to seek other devices. It accomplished

this by describing, in rather elaborate detail, the characteristics

of the community which was the subject of the legislation, but not

naming it.

One 1913 law, for example, applied to counties with more than

2,500 square miles, a population in excess of 15,000, but containing

no city or village in excess of 3,500 p9pulation. This approach had

all of the disadvantages of the old special legislation and the

additional disadvantage of obscurity. Only an accomplished geographer

with a phenomenal memory (or the municipal officials immediately in

volved) could tell what municipality was meant by certain special

legislation. 1

The consequence was the enactment of the present language of

Article XI by constitutional amendment in 1958. This language per-

mits municipal home rule, but also allows the Legislature to enact

special legislation where that seems appropriate, naming the partic-

ular community or communities affected.

The underlying purpose of the present Section 2 is to permit

local legislation. The requirement of naming the unit or area

involved is to avoid the difficulties of the old system of legislation

by description. The requirement of local ratification was clearly

inserted to make home rule the prime resource and special legislation

only a secondary route for the solution of local problems. The clear

underlying purpose is to place responsibility for local affairs on

the local officials.

In implementing the new Section 2, the Legislature passed

Section 645.023 of the Minnesota Statutes. This Section exempts
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special legislation from the local approval requirement provided

in the Constitution, unless otherwise provided in the law itself.

This exemption was necessary to make possible legislation which

would apply to large areas, like the Twin Cities area. Although

the Legislature exempted special legislation from the requirement

of local approval, it has also normally provided in special acts

themselves that local approval requirement be reinstated. Thus

there is a kind of amusing ehain of authority:

The Constitution requires special laws to have local
approval unless a g~neral law provides otherwise.

The general law (provided for in the Constitution) re
verses this presumption and requires local approval
only if the special law so provides.

Most special laws provide that they will not take
effect until there is local approval.

Hence, three steps removed, we return to the ~onstitutionallymandated

result.

Basic Conclusion

The committee accepts the need for home rule and its desirability.

Nevertheless, we recognize the occasional need for special legislation,

relating to single communities or to groups of communities. The ex-

perience of 62 years, from 1896 to 1958, showed that a flat prohibition

of special legislation was futile.

In the context of present-day Minnesota we think such a flat

prohibition would be even less tenable. We have a state with regional

characteristics which often require different legislative solutions.

The Legislature must be able to deal with the problems of the metro-

politan area, or of the Iron Range, to name only two regions, without

pretending that it is legislating for other parts of the State.
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While such regional legislation is necessary, there are fre

quently no local units with governmental powers to enact it. In the

absence of such units, the Legislature must act.

There are other situations in which special legislation may also

be appropriate. There may be circumstances in which it seems appro

priate to exempt a particular municipality from the operation of a

general law, because the municipality is already providing the pro

tection or service on a local basis. There may also be other circum

stances in which special legislation is justified.

We do not mean to encourage the use of special legislation to

resolve local problems which may be resolved by home rule charter

amendment. When local means could resolve a problem, local means

should be used.

Problems Requiring Attention

Since we accept both the desirability of home rule for cities

and villages and the necessity of special legislation in some cir

cumstances, we are content to recommend that the structure of the

local government article remain virtually unaltered. There are,

however, some minor points which require specific attention.

1. Requirement of local approval. Whenever it is reasonable

to require approval of the local governmental units involved, we

think that this should be done before special legislation is effective.

This avoids both of the perils of special legislation: final decision

by those unfamiliar with the situation and the risk of "buck passing"

from municipal officials to those removed from local political respon

sibility.

The requirement of local approval means that the local governing

body must accept responsibility for the decisions which it takes. We

think this is desirable.
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Nevertheless, there are circumstances in which it is unrealistic

to ask for local approval. One of these is legislation which applies

uniformly to some designated region of the state. In such cases

there may be dozens or hundreds of municipalities affected. If any

one affected municipality can veto the measure, although the others

unanimously approve, it will be exercising a power wh~.~h is clearly

disproportionate to its population.

Over the past several sessions, the Legislature has drawn

virtually the same distinction on a case-by-case basis. Special laws

which apply to only one municipality normally have explicitly required

local approval. Those which apply to an entire area have no such

clause and become effective immediately upon passage.

We believe that this desirable result should not be left to the

vagaries of the draftsmen of particular bills or to the alertness of

individual legislators who have insisted on such provisions in floor

amendments. We also believe that a constitutional amendment is not

required to reach this desirable result.

The Committee recommends that the Legislature amend Section

645.023 to provide that special laws ~hich apply to one local govern

ment unit or to a specified small numb~r of units of government

require approval by the res.p~ctive gov:e,rning bodies before they take

effect, but that special law~ with b~Qad~r regional effect become

effective upon passage by the Leg~slature. A draft bill to accomplish

this result is included in an appendix to this report.

2. En~meration of local government units or counties. The

Committee received testimony indicating that the provision of Section 2,

which requires the enumeration of the local government units or counties

which are affected by special legislation, is sometimes a burden. In
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the 1971 session of the Legislature, at least one bill was proposed

which applied to all of the counties outside of the Twin Cities

Metropolitan Area. It thus applied to 80 of the 87 counties of the

state. Since those 80 counties are contiguous, legislative draftsmen

decided that it was necessary to list them in order to comply with

the provisions of Section 2.

Such a result is clearly absurd. The purpose of the language

: requiring enumeration of the sUbjects of special legislation was to

end the old system of special legislation by population figures,

geographic peculiarities,' ~tc. It was to simplify, not to overburden

the process of special legislation.

This purpose would be equally well served by constitutional

language which would permit legislation to deal with all of the state

except named counties. If a constitutional amendment is necessary to

accomplish such a purpose, we recommend that such an amendment be

drafted and submitted to the people. We would recommend such a change

as part of a general revision of Article XI; we do not recommend it

as a matter requiring immediate or separate amendment.

3. Circularity of legislation; supremacy of state law. Several

persons raised the hypothetical problem of "circular" amendments

which the language of Section 2 creates: ~his section states

that a home rule charter amendment may supersede a special law, but

also that a special law may supersede a home rule charter amendment.

Thus, a city could enact some measure as a charter amendment, then

the Legislature repeal it by a special law, then the city reenact it

as a charter amendment, etc.

We know of no instance in which this has happened. Furthermore,

there appear to be two reasons why it will not occur. In the first

place, general state legislation supersedes all local legislation.
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Consequently, if the Legislature enacts a general law of statewide

application, which incidentally repeals or alters some home rule

charter, that general law will prevail and cannot itself be super

seded by a later local enactment of the local governing body.

Under the old home rule provisions of Article IV, Sec.36

(repealed since 1958), this was enforced by the requirement that

the charter be "in harmony" with state law. 2 Under the present

Constitution, the Attorney General has ruled that the requirement

of Section 3, that a charter be "in accordance with this Constitution

and the laws,· achieves the same result. 3 Of course, a city ordinance

could not exceed the authority granted in the charter.

If conflict between a special law and a charter amendment is

contemplated, we do not believe there is a problem either. The

usual requirement of local approval will eliminate the effectiveness

of the special law. Even if the special law were to take effect

without such consent, the particular affairs of a specific city seem

best resolved by local officials, if no general state policy is

involved.

Since we do not perceive a problem in this respect, we make

no recommendation for change in the State Constitution. There will

be sufficient opportunity to deal with this problem, if and when

it ever arises.

4. County home rule. The Metropolitan Inter-County Council

recommended that county governments be given home rule power in the

Constitution. Thus the county boards would be empowered to enact

any measures without special legislative authorization. They proposed

that this ordinance authority apply to the county as a whole, but

that contrary provisions of city or village laws take precedence

over such county ordinances.
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Under the present Constitution, county governments have only

those powers delegated to them by the Legislature. They do not have

the power to enact "home rule" charters, unless the Legislature

specifically authorizes this.

The Model State Constitution and many other state constitutions

contain some home-rule power (or authority to pass ordinances) for

counties. The California constitution has been cited as a particular

example.

The Committee recommends that there be no constitutional amendment

on this SUbject. The Legislature clearly does have the power to

authorize counties to adopt home rule charters. If such a result is

thought desirable, the Legislature could take action without the

delay or expense of submission of the question to the voters.

IV. HOME RULE CHARTERS AND C#ARTER COMMISSIONS

The Issue

Do the present provisions relating to the establishment of

charter commissions and the enactment and amendment of home rule

charters adequately meet the problems of modern Minnesota? Do the

detailed provisions require modification?

Background

When Minnesota became a state in 1858, there was no provision

in the State Constitution for the exercise of home rule by local

units of government. Matters of local concern were handled by the

Legislature through enactment of'sp~~lal laws. Action on special

legislation under the original C6h~~ituti~n took up a major portion

of the Legislature's time which could have been spent in dealing

with problems of a statewide nature.
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In 1896, Article IV, Sec. 36 was added to the State Constitu

tion, granting the Legislature the authority to grant home rule to

municipalities and spelling out in great detail involved mechanics

for drafting and amending home rule charters. The section was

statutory in nature, requiring a judicially appointed 15-member

"board of freeholders" to draft a proposed charter to be submitted

to the voters under the following conditions:

1) The freeholders were required to be residents of the munici

pality for at least five years prior to their appointment.

2) The board was required to submit to the chief magistrate

of the district a draft of the proposed charter within six months of

the board's appointment.

3) The charter was required to be approved by four-sevenths of

the voters in the next election.

4) If approved by the electorate, the charter was required to

be put into effect within 30 days of the election.

5) The Legislature was required to establish the limits of the

charter.

6) Proposed amendments were required to be published for thirty

days in at least three newspapers within the city.

7) Amendments were required to be approved by three-fifths of

those voting in the election.

This provision was amended in 1898 and again in 1942 but the

detailed and inflexible constitutional requirements for charter

drafting and amending remained.

The Minnesota Constitutional Commission of 1948 endorsed a number

of changes in this constitutional ffafuework, suggesting that majorities

for amending and adopting charters be reduced, that the burdensome
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newspaper notices be reduced, that the six-month limitation on the

charter commission to submit a charter be extended to a feasible time

limit, that the requirements for filing and pUblication of the charters

be reduced, and that all of the above requirements be established by

the Legislature in a statutory rather than constitutional format.

Finally, in 1958, the Legislature and voters of the State adopted

an amendment providing for an entirely new local government article

and a repeal of the language in the former Article IV, Sec.36. The

new article contained the five sections outlined above with Sections

3 and 4 establishing a constitutional framework for adopting and

revising home rule charters. That constitutional framework is as

follows:

Home Rule Charters. Sec.3. Any city or village, and
any county or other local government unit when author
ized by law, may adopt a home rule charter for its
government in accordance with this constitution and
the laws. No such charter shall become effective with
out the approval of the voters of the local government
until affected by such majority as the legislature may
prescribe by general law. If a charter provides for the
consolidation or separation of a city and a county, in
whole or in part, it shall not be effective without
approval of the voters both in the city and in the
remainder of the county by the majority required by law.

Charter Commissions. Sec.4. The legislature shall pro
vide by law 1"or charter commissions. Notwithstanding
any other constitutional limitations the legislature may
require that commission members shall be freeholders,
provide for their appointment by judges of the district
court, and permit any member to hold any other elective
or appointive office other than jUdicial. Home rule
charter amendments may be proposed by a charter commission
or by a petition of five percent of the voters of the
local government unit as determined by law and shall not
become effective until approved by the voters by the
majority required by law. Amendments may be proposed
and adopted in any other manner provided by law. A local
government unit may repeal its home rule charter and
adopt a statutory form of government or a new charter
upon the same majority vote as is required by law for
the adoption of a charter in the first instance.

The new article greatly increased the flexibility of the Legis

lature in defining the ground rules for the establishment by cities
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and villages of home rule charters. Accordingly, the Legislature

provided in Minnesota statutes 1971, Secs. 410.01-410.31 for the

appointment by the district court of a 7 to 15 member charter commis-

sion whose members need only the requirements of qualified voters.

The majority requirement for approving and amending home rule charters

was reduced from four-sevenths and three-fifths, respectively, to 51%

of those voting in the election. Charter amendments under Chapter 410

may be approved by the voters after having been proposed by the charter

commission,4 may be approved by the voters after having been proposed

by the city council and reviewed by the charter commission,5 or may be

approved by passage of an ordinance adopted by a unanimous vote of

the city council after a public hearing held after two weeks notice. 6

An amendment adopted under the third alternative becomes effective

90 days after passage unless a petition for a referendum is filed

within 60 days of the amendment's passage and publication.

The language presently contained in Article XI, Secs. 3 and 4,

then, gives the Legislature needed flexibility in establishing the

ground rules for adopting, amending, and repealing home rule charters.

The Legislature has generally used that flexibility in making home

rule an attractive alternative to statutory local government or heavy

reliance on special legislation.

Problems Requiring Attention

There are, however, several concerns which are reflected in the

Committee's recommendations for a new section to Article XI replacing

the present l~ngauage in Secs. 3 and 4. The recommended amendment

consolidation of those two sectiori~ is as follows:

Home Rule Charters. Sec.3. Ahy city or village, and
any county or other local government unit authorized
by law, may adopt a home rule charter for its govern
ment. The method of adopting, amending, and repealing
home rule charters shall be provided by law. I~ a
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charter provides for the consolidation or separation
of a city and a county, in whole or in part, it shall
not be effective without approval of the voters both
in the city and in the remainder of the county by the
rr.ajority required by law.

The alterations recommended above fall into four general

categories.

1) The committee recommends deletion of any reference to "free

holders" in Sec. 4. The present language provides that the Legislature

"may" require that the charter commission members be freeholders (pro

pertyowners.) The Legislature in Minnesota Statutes 1971, Sec.410.05,

Slllbd.l, has provided that each commission member be a "qualified voter,"

thus establishing the policy position that property ownership should

not be a requirement for holding the office of charter commissioner.

The committee agrees with that policy position and hopes that deletion

of reference to freeholders in the Minnesota Constitution will dis-

courage any future attempt to impose such a qualification on a person

seeking public office. If recommendation No.2 below is carried out

and charter commissioners become elective, then the requirement for

holding the office would be those provided by Article VII, Sec. 7,

that the official be a qualified voter.

There is some doubt that imposing the property qualification on

prospective office holders would survive a federal constitutional

test. In Kramer v. Union Free School District,7 the u.s. Supreme

Court declared a New York statute which required either property

ownership or enrollment of children in pUblic schools as a require-

court jUdges in Sec. 4. The section now provides that the Legislature
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"may provide for their (charter commission members) appointment by

judges of the district court." It is the feeling of the Committee

that members of the charter commission ought to be responsible to

the people over whom their deliberations have such great influence.

The committee recommends to the Legislature the early amendment of

Minnesota statutes 1971, Sec. 410.05, subd.l to alter the system of

selection of charter commission members. This might be by popular

election or, in some instances, a city council might itself act as

charter commission.

3) The committee recommends clarification and simplification

of language in Secs. 3 and 4 wh.i,ch prants the Legislature the authority

to establish the mechanics of charter adoption, amendment, and repeal.

That authority is now present but is muddled by references to possible

mechanics which are not required. For example, Sec.3 provides that:

"Home rule charter amendments may be proposed by a
charter commission or by a petition of five percent
of the local government unit as determined by law
and shall not become effective until approved by the
voters by the majority required by law. Amendments may
be proposed and adopted in another manner provided by
law. "

In place of this potential contradiction, (at best, a waste of words)

the committee feels a simple grant to the Legislature of the authority

to establish the method of charter amendment is adequate.

4) The committee recommends the replacement of the present Secs.

3 and 4, "HoJ11e Rule Charters" and t~Cbarter CommissionS;' with a single

section entitled "Home Rule Cha.rters. "

With implementation of the above constitutional and statutory

changes, it is the feeling of the committee that Minnesota would

have a constitutional and stattitory: framework for establishment, amend-

ment and repeal of home rule charters which would encourage maximum

utilization of home rule and minimum reliance on special legislation.
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Proper utilization of the flexibility found in such a framework

would go a long way toward equipping local governments to deal with

the challenges and opportunities which now exist and will no doubt

continue to exist for generations to come.

V. INTERGOVERNMENTAL RELATIONS

With the complesity of problems facing government at every level,

new governmental alignments and strategies are, and will be, required.

In many cases, local units of government are already being required to

cooperate, pool resources, and combine their efforts in solving the

multitude of problems which exist across and between local government

boundaries.

While emphasis has been placed on intergovernmental cooperation

in our populous metropolitan areas with their jurisdictional overkill

and desperate need to interact regardless of geographical boundaries,

such cooperation is now being planned and undertaken in an unprecedented

manner in the non-metropolitan areas of our State. In many such areas

a shrinking tax base, coupled with an increased demand for local

government services, has made intergovernmental cooperation critical

to local government survival.

Minnesota has a progressive legislative and judicial history

of encouraging such cooperation between local units of government

and also of encour~ging regional approaches to solving problems on

a local or regional level. In 1943, the Minnesota Legislature enacted

the Joint Exercise of Powers Act, Minnesota Statutes 471.59, in

response to the suggestion of Minnesota local government leadership

including Orville C. Peterson of the; League of Minnesota Municipalities.

In enacting this legislation, Minnesota became one of a .handful of

states to provide statutory authopization for the joint exercise of
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such local government authority. The Minnesota Joint Exercise

of Powers Act was and is a general authorization for any local unit

of government to exercise any power held in common, jointly with any

other local unit of government. From 1943 to 1949, the Act was im

plemented without amendment but then had to be amended in response

to a possible interpretation problem which would not have allowed

one municipality to contract with another for services. In 1961, the

law was amended as a result of an adverse Attorney General's opinion

to specifically authorize one unit of local government to purchase

a service from another under a service contract. In 1965, an addi

tional amendment provided that local government units could cooperate

with state agencies, the federal government, or political subdivisions

of adjoining states. Also in 1965, an amendment to the Act provided

that agreeing municipalities could modify charter requirements for

representation on a joint board and contract requirements for purchasing.

The Joint Exercise of Powers Act was sustained by the Minnesota

Supreme Court in its only challenge in Kaufman v. County of SWift,8

a 1948 case. Similar statutes have also been upheld in other states. 9

Utilization of the authority provided in the Joint Exercise of

Powers Act has taken the form of informal as well as formal organiza

tion through contracts, joint agencies, easements, regional associa

tions of local governments, and non-profit corporations, to name just

a few. Financing of the cooperative efforts has been provided through

exchanges df personnel, equipment, materials and property; property

and sales tax financing and state and federal grants in aid. The

cooperation h~s been undertak~n in the conducting of local services

as diverse as police and fire protection, civil defense, courts and

judges, pUblic works, public buildings and grounds, transportation,
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health and welfare, libraries, and urban renewal. In all, a 1969

state Plarining Agency survey found 240 different types of joint

functions being undertaken in Minnesota through ~867 joint agreements.

While nothing in the present ~innesota Constitution prevents

the exerci~e of joint power as specifically authorized in Minnesota

statutes 1971, Sec.47l.59, the committee recommends that any rewriting

of the local government article of the Minnesota Constitution include

a mandate to the Legislature to enco~rage and facilitate the kind of

intergovern~ental coop;eration requ~r~.d to meet the challenges now

facing the lO,pal government units •
• ,.",>!", • .' . ~

Insu,ch are, :riting, the commj.tt'ee recommends the addition of
. .. ~.,~o..••",~ ""_">a"~"""-"'~"

a news,ec,tim:t~? :.t.;:h.~~9~?~a;l$o,v.~~~~n,t~?~~...~·:r'ticle as follows:

Inte,rg.ov:e~rll;me~t,.~l. r.·ela,tlm:l.s. $'~c.4. T'I1,e joint ot'
c,oo.p.e,ra'tive e,~er.,c~ls,e of pew,B'p,S of lQ~:~l gp.vernment
u.nits w1tl:l. e~ach o;.th.er or with o·the,r agle;ncie·s of
gOiV'ernment may b~' provided by l.a,w. ..

The recomme,nded pnovisio,n i~ bJ;!.,:~.e.d in part on a recommended

article of the Medel ~,:tate Gonstitu,tio,n as follo.w,s:

Sec.ll.0l Intergovernmental Cooperation. Nothing
in this constitution shall be censtrued: (1) To pro
lJ,ibit the cooperation of the government of this state
wit};} o.~h.er g0vern.F{l,~,nts, or (2) tl:l.e co.ape-ration o.f th~
g<;>ve·rnm,ent o·f any- ceunty, city or other clYil d.ivis:lon
wi th al1:Y one or mor·e other gove,plilinents in t.l1:e a,9.:m±ni
s;tpatiofol of th~,i,r functions a"l'l<:d po\'rers, o,r (3) th',e
co.nsolida·tion. G.f existing civil division.s of th.e state.
Ap.y county, "·c·~t.y 0p other civil d'ivisiQi:i" m~.~ ag.r~,e,
e!:lC~ept as Ij;init.eo,by general law, to sJ1)§'r'B the costs
and, responsibilit:Leis offunctiofols and s'eirvices wJth
apy one or more other governments.

T'he state;s of Ill~ri,ois and California have also provided

within their constitutions similar provisions:

Californiia

1) tJJ;nnoh...;;c'ha:ht~r·count:ile~f·~h¢·~.eglsi'aturi:e'may p,hovide, that

counties perform municipal functlo~s at the request of th,e c~ties

within them.
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2) In charter counties a county may agree with a city within

it to assume and discharge specified municipal functions.

Illinois

1) Local units of government may contract or otherwise asso

ciate among themselves to share services and to exercise, combine,

or transfer any power or function in any manner not prohibited by

law. Participating units of local government may use their credit,

revenue and other sources to pay the costs and to service debt

related to intergovernmental activities.

2) The State shall encourage intergovernmental cooperati0n and

use its technical and financial resources to assist intergovernmental

activities.

In light of the liberal interpretation of the Joint Exercise

of Powers Act by the Minnesota State Supreme Court in Kaufman v.

County of Swift, it might be argued that a provision such as the

one which the committee is recommending is therefore undesirable.

It is the feeling of the committee, however, that such a positive

declaration of State policy is desirable and that the final clAri

fication of any doubts as to the constitutionality of the Joint

Exercise of Powers Act might increase the number of local governments

in Minnesota who choose to exercise such joint power. To that end,

the addition of such a section on intergovernmental cooperation is

not only desirable but necessary.
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VI. LOCAL GOVERNMENT IN THE FUTURE

Basic Issue

In addition to our task of assessing problems of local govern-

ment in the present, we have also looked at the prospects for local

government in Minnesota in the future. Is our Constitution adequate

to meet the changing problems which will face local government units

in our state? Is there any need for constitutional change?

At our Moorhead hearings, one witness testified that the Minne-

sota Constitution was the "most forward-looking in the nation" on

matters of local government. His basis for this assertion was that

the provisions in the Minnesota Constitution are among the most

flexible, allowing the Legislature to modify patterns of local

government to meet the changing population and service patterns

of the state. We agree with this conclusion and suggest that there

is no need for constitutional modification on this score.
-

Article XI, Sec.l, gives the Legislature broad authority to

determine the structure of local government. The section provides:

Local government, legislation affecting. Sec.l. The
legis'laturemay provide by law for the creation, organ
ization, administration, consolidation, division, and
dissolution of local government units and their func
tions, for the change of boundaries thereof, for their
officers, including qualifications for office, both
elective and appointive, and for the transfer of county
seats. No county boundary shall be changed or county
seat transferred until approved by a majority of the
voters of each county affected voting thereon.

This section has been part of the Constitution since 1958. During

that period the Legislature has acted reasonably in responding to

the changing needs of the community, 'without making revolutionary

or drastic changes in local government organization.
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Because, in our view, the structural problems of local govern

ment are best left to the Legislature, we do not believe that the

Constitution should contain language dealing with problems of govern

ment in the metropolitan area or other forms of regional cooperation,

nor should it contain specific language delimiting the powers of

I ent Therefore, we make no recommen~various levels of loca governm .

dations for change on this subject.

Since questions relating to various levels of local government

have been brought to our attention however, we believe that we

them and desc ribe how they fit within the strucshould comment upon

ture of the present constitutional language.

Townships

. In many areas of the State, townships are a vital part

of our governmental structure. The township meeting is one of the

few, if not the only, "town meeting" type of government remaining

in Minnesota. In other areas, however, township government has

apparently fallen into disuse. In these communities, township

functions are provided by the counties.

The present township structure is provided by statute. Where

it is serving a useful function it should be retained. If it has

become obsolete in some areas and if town governments wish to dissolve

themselves, the Legislature could provide for voluntary dissolution.

This problem does not require constitutional attention.

Counties

The only explicit reference to counties is contained in Article XI,

Sec.l, requiring laws changing county boundaries or county seats to be

submitted to referendum in the counties involved. We see no reason
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to change this without the vote of the people involved. We doubt

that the Legislature would attempt such a change, without submitting

it to local approval even if the prohibition were not in the Consti-

tution. However, we see no harm in retaining the language in the

Constitution.

The Metropolitan Inter-County Council submitted a suggestion

that the language of Article XI, Sec.3, be amended to provide counties

with "home rule" powers, similar to that exercised by cities and

villages. The proposal suggested that county ordinances enacted

under such powers would have effect except where they were overridden

by municipal home rule powers. This would permit county boards to

enact ordinances for unincorporated areas.

The Legislature already has ample power,under Article XI, Sec.3

to grant full or limited home rule power to counties. Since the

Legislature has this power by simple act we see no reason to recommend

a constitutional amendment to achieve the same result.

Metropolitan Council; Regional Commissions

The Legislature has established the Metropolitan Council as a

planning agency for the Twin Cities area. It also serves to coor

dinate some functions of the Transit Commission and the Sewer Board.,

In construing the power and authority of the Metro Council the

Minnesota Supreme Court has held that it is neither a unit of local

government nor an agency of the State government. Rather, it is

something in between. The ability of the Legislature to create such

an agency, with limited powers fashioned to meet the particular needs

of the Twin Cities area, show the flexibility and adaptability of

the present constitutional language.

The Metropolitan Councilor its equivalent is a virtual neces

sity in modern conditions. Many federal "matching funds" programs
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require the approval of regional or area planning authorities. If

there were no Council, this approval would have to come from some

professional planning agency. Furthermore, some programs clearly

do require area coordination if they are to be successful.

The structure of the Metro Council cannot now be established

and fixed forever. Its structure, the method of its selection, and

even the exact scope of duties assigned to it will change from time

to time. These are matters which are best left to the discretion

of the Legislature. Those legislators who represent the citizens

of the Twin Cities area will undoubtedly have a major voice in the

determination of these matters.

In other areas of the state, the Legislature has established

Regional Development Commissions, to provide for coordination of

planning services and to offer local governments a vehicle for
10mutual cooperation. These commissions do not have the same powers

or composition as the Metropolitan Council. We believe that their

statutory basis is adequate for the functions which they serve. We

do not believe that they should be written into the Constitution.

The provision of local governmental services is one which will

be evolving over the next few decades. With increased population,

improvements in communication and changes in demand for pUblic

services, local government cannot remain static. It must adapt to

changing requirements of changing times. This will best be accom-

plished by allowing the Legislature to respond to the particular

needs of particular times. A flexible constitution is best in this

regard.
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VII. FINANCING LOCAL GOVERNMENT

The state Constitution contains a number of provisions dealing

with the financing of state government. It contains only limited

restrictions on the financing of local governments. Since these

questions necessarily overlap with the jurisdiction of the Finance

Committee, we are identifying problems in this report and suggesting

directions for change but we are not making recommendations to the

Commission.

Article IX of the Constitution deals with state finance. Some

of its provisions apply to all units of government in the State.

Others apply only to the State directly. For example, Sec.l applies

to all units of government and has a specific provision for munici

palities. Sec.5, prohibiting internal improvements, applies only to

the state government and not to municipalities.

Mr. Arthur Whitney of Minneapolis submitted to the committee a

memorandum on questions which have arisen in the context of municipal

finance. The first of these dealt with Article IX,Sec.l. The proviso

to this section permits special assessments (not based on property

values) for "local improvements." These provisio"ns do leave some

ambiguity as to the definition of "local improvement" and the basis

on which the assessments are to be allocated. We do not see any

manner in which this can be improved without creating further ambiguity

in new language inserted. In its reexamination of Sec.l, however,

the Finance Committee may be able to resolve this problem.

Sees. 5,6, and 10 of Article IX may, in some cases, restrict

the ability of the State to insure municipal indebtedness. Sec.5 pro

hibits the State from engaging in works of internal improvement;

municipalities may do so, but are restricted to those which have a

"public purpose." The two categories are not precis.ely equivalent.
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Municipal industrial improvement bonds may be for a "public purpose"

(increase of employment in the locality), but still be for a pro

hibited internal improvement. Questions have been raised with respect

to two laws relating to municipal finance passed by the 1971 session. ll

While these two cases (and two others relating to purely state agen

cies) will be resolved by litigation, clarification might assist in

future programs and bond issues.

Sec.6, sUbd.2, does not authorize the incurring of state in

debtedness for municipal purposes. Sec.lO specifically prohibits

lending the credit of the state except in certain limited circumstances.

Both of these provisions might impede any effort of the state to

guarantee municipal indebtedness.

The committee is generally of the opinion that any widespread

use of state power to guarantee municipal indebtedness might be

counter-productive. While a debt-ridden municipality may acquire a

better rating for its bonds by virtue of a guarantee against the

general obligation of the State, the accumulation of many such

guarantees will undoubtedly have an effect upon the overall rating

for state bonds.

We believe that these provisions deserve attention in the

context of the Finance Committee's overall examination of the

finance article. We cannot attempt tp make an evaluation of them

out of that context.

Municipal and county governments are also beneficiaries of

the various Highway Trust Funds, established by Article XVI of the

Constitution. These funds are being examined by the Transportation

Committee and the Finance Committee. The two groups have held ex

tensive hearings. We offer no recommendation with respect to them.
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VIII. OTHER ISSUES

In the course of our deliberations, we have encountered a

number of other issues which deserve brief mention. In each of

these instances we have determined to make no recommendation.

Mr. David Kennedy, then of the office of Senate Counsel, sug

gested that we seek to clarify the use of certain terms in the State

Constitution. He suggested that words like "local government unit",

"town", "village", etc., were ambiguous and might create difficulties.

He suggested precision in definition. We have received contrary

advice from Mr. Harry Walsh of the Office of the Revisor of Statutes,

who has suggested that these terms have received legislative and

judicial interpretation over the years. Any attempt at redefinition

might create more cDnfusion than assistance. The present language

seems to have created no serious difficulties. The Committee recom

mends no change.

Mr. Kennedy also pointed out other language in the Constitution

which has become obsolete or may cause conLusion. Article IX, Sec.15,

limiting local aid to railroads appears to be obsolete. It could be

removed as part of a general revision of the local government provi

sions, the finance provisions, or as part of a general amendment

removing obsolete provisions.

The committee also received a suggestion from Mr. Kennedy that

a potential conflict between Article VII, Sec.7, and Article XI,Sec.l,

both relating to qualifications for office, be resolved by clarifying

language. Although there is a possibility for conflict presented

here, we believe that it is sufficiently remote to postpone its con

sideration until there is a general revision of Article XI.
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IX. SUMMARY OF CONCLUSIONS

The committee has been fortunate in dealing with an article

of the Constitution which has been adopted only recently. We have

only a few revisions to suggest. (See Appendix A for text) These

are mainly technical, clarifying amendments, which do not alter basic

policies already expressed in the Constitution.

We believe that the Legislature must continue to have the power

to enact special legislation but it should exercise this power

sparingly. No constitutional amendment is clearly indicated on this

score, although further study of the problem of enumeration of affected

localities and potential circularity of legislation may indicate that

amendments are required. The Legislature should amend Minnesota

Statutes 1971, Sec. 645.023 to restore the requirement of local

approval on special laws which affect only a few municipalities.

The Legislature ~lreariy ~as sufficient power to authorize

county home rule.

We recommend simplification and consolidation of Sees. 3 and 4

of Article XI. (See Appendix A for text.) We also recommend legis

lation to implement these changes.

Although we believe that there is now adequate constitutional

foundation for intergovernmental cooperation, through the use of the

Joint Powers Act, we recommend amendment of the Constitution to spell

out this power. We do this to encourage local governments voluntarily

to cooperate to reduce costs and improve services. We also do it to

remove the desire of local government officials to seek the solution

of their ~roblems throu~h spec~al acts of the Legislature.

Since we believe that the Constitution provides adequate flexi

bility for the adptation of local government in the future, we make

no recommendation for change in that respect.
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APPENDIX A

A bill for an act

proposing an amendment to the Minnesota
Constitution, Article XI, changing
Section 3, adding a new Section ~ and
repealing Section ~; providing for the
grant and exercise of local government
powers.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:

Section 1. The following amendment to the Minnesota

Constitution, Article XI, changing Section 3, adding a new

Section ~, and repealing Section ~, is proposed to the people.

If the amendment is adopted, Article XI, Section ~ will be

repealed. Article XI, Section 3 will read as follows:

Horne rule charters. Sec. 3. Any city or village, and any

county or other local government unit when authorized by law, may

adopt a horne rule charter for its government in accordance with

this Constitution and the laws. Ne-eaeA-eAap~ep-eAa±±-eeeeme

e£feee.~"Ie-w~e.fiel::t~-;'Re-a~~pe¥a~-e~-t:Ae-¥.e.~epe-e~-~Re-~eea~-ge¥ePRJReR;'

~R~t-a&&eQteQ-9~-8~eR-JRa&ep~;'~-a8-t~~-~~g48*a;'~pe-JRa~-~pe8ep4ee-9~

gQRG~a.-law~ The method of adopting, amending and repealing horne

rule charters shall be provided by law. If a charter provides for

the consolidation or separation of a city and a county, in whole

or in part, it shall not be effective without approval of the voters

both in the city and in the remainder of the county by the majority

required by law. The new Article XI, Section ~ will reas as follows:

Intergovernmental Relations. Sec.~. The joint cooperative

exercise of ·powers·of local government units with each other or with

other agencies of government may be provided by law.
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Sec. 2. The proposed amendment shall be submitted to the

people at the 1974 general election. The question proposed shall be:

"Shall the Minnesota Constitution be amended to change

the provisions for the grant and exercise of local

government powers?"

Yes _

No
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APPENDIX B

A bill for an act

relating to statutes; setting general
conditions for local approval of special
laws affecting local government; amending
Minnesota statutes 1971, Section 645.023.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:

Section 1. Minnesota Statutes 1971, Section 645.023, is

amended to read:

645.023 [SPECIAL LAWS; ENACTMENT WITHOUT LOCAL APPROVAL:

EFFECTIVE DATE.] Subdivision 1. A special law enacted pursuant

to the provisions of the Constitution, Article XI, Section 2,

that affects more than five local government units, shall become

effective without the approval of any affected local government unit

or group of such units in a single county or a number of contiguous

counties, unless the special law provides otherwise.

Subd. lao A special law enacted pursuant to the provisions

of the Constitution, Article XI, Section 2, that affects five or

fewer local government units shall become effective only with the

approval of the affected local government units, unless the special

law provides otherwise.

Subd. 2. A special law as to which local approval is not

required shall become effective at 12:01 A.M. of the day next

following its final enactment, unless a different date is specified

in the special law.

S~eaT-3T--S~ea~Y~8~eHe-~-aRa-a-epe-a~~~~eae±e-~e-a±±-e~ee~a±

±awe-eRee~ea-aRe-~e-ee-eRae~ee-a~-~Ae-±ge~-aRe-a±±-e~eee~~eR~

Sec. 2. [EFFECTIVE DATE.] Section 645.023 as amended by this

act applies to all special laws enacted in 1973 and thereafter.
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5 .

6.

7 .

8.

9.

10.

11.

NOTES

Minn. Laws, 1913, Chap.254.

State ex reI. Town of Lowell v. City of Crookston, 252
Min~. 526, 91 N.W. 2d 81 (1958).

Ope Att'y-Gen. No. 58c, July 5, 1968.

Minn. Stat. Sec. 410.12.

Minn. Stat. Sec. 410.27~

Minn. Stat. Sec. 410.31.

395 U.S. 612 (1969).

225 Minn. 169 (1948).

See In re City and County of San Francisco, 191 Cal.172,
and City of Oakland V. Williams, 103 P. 2d 168.

Minn. Stat. Sec. 462.381 et seq.

Laws, 1971 Ex. Sess. C. 20, relating to grants for
pollution control, and Laws, 1971 Ex. Sess.c.46,
relating to guaranty of municipal bond issues
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The full Constitutional Study Commission failed to

accept the recommendation of the Natural Resources Committee

as to Section 2 of the proposed Environmental Bill of Rights,

discussed on pages 6 and 7 of this report.

The Commission decided that before incorporating the

procedural remedies of Section 2 into the Constitution, it

would be wise to await the results of Minnesota's experience

with the enforcement provisions of the 1971 Environmental

Rights Act (Chapter 952, Regular Sessions Laws, 1971), since

the procedural remedies of this legislation parallel those

provided in Section 2 of the proposed Environmental Bill of

Rights.



I. INTRODUCTION

The Natural Resources Committee was charged with examina

tion of provisions of the Constitution which deal with natural

resources. We were also assigned the responsibility of making

a recommendation on a proposed "Environmental Bill of Rights."

The Committee held two public hearings. One hearing was in

Moorhead on May 5, 1972, the other in St. Paul on June 6, 1972.

The testimony presented to us centered on the environmental bill

of rights. We also received a summary of testimony originally

presented to the Education and Finance Committees on the matters

of Trust Fund Lands. We did not believe it necessary to have

this testimony repeated.

Our recommendations are in three parts. Part II of this

report deals with the proposed Environmental Rights Amendment.

Part III discusses the administration of Trust Fund Lands.

Part IV considers other articles of the Constitution relating

to natural resources.
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II. ENVIRONMENTAL BILL OF RIGHTS

The issue

The Committee heard a number of witnesses who proposed

including an "Environmental Bill of Rights" in the Minnesota

Constitution. Such a bill of rights would provide an express

recognition of the right of citizens to a healthy environment

and articulation of the duty of state government to foster

environmental protection. It might also include legal remedies

for citizens who believe that their rights are inadequately

protected by usual governmental processes.

Present constitutional provisions

There is no language in the present Minnesota Constitution

dealing with this question.

The Bill of Rights in the Minnesota Constitution consists

of restrictions on the power of government. It is negative

language: the government shall not abridge freedom of speech,

the government shall not establish a religion, etc. The entire

concept of an Environmental Bill of Rights is the reverse of

this. It would recognize a special, affirmative duty on the

part of state government to promote a clean and healthy environ

ment.

Thus the introduction of an Environmental Bill of Rights

would be a departure from the traditional type of guaranteed

right.

General iscussion

There appears to be universal agreement that protection of

the environment is a prime duty of modern state government. As
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pollution threatens our air and water and other kinds of

poorly planned development pose a threat to our forests and

lakes, the state has taken firm measures to combat these environ

mental threats.

The amendment of the Constitution to include a statement of

a duty of the state to protect the environment would firmly

articulate the importance of environmental matters to the people

of Minnesota. It would serve as a constant reminder of this

fundamental duty in the basic document of state government.

Procedural rights

Several witnesses who appeared before the Committee also

asked that a constitutional amendment include some recognized

and defined procedural rights, so that individual citizens (or

groups of citizens) could go to court to enforce environmental

rights, if the Legislature was remiss in enacting appropriate

environmental legislation or if enforcement agencies failed

adequately to enforce such laws. Suits might be brought either

against the public enforcement agencies, to require them to impose

or enforce more stringent standards, or against individuals or

companies who were alleged polluters.

Traditional judicial doctrine has restricted the individual's

access to the courts in such cases. Usually a plaintiff must

show that he is an affected party, before he has "standing to

sue". In some cases this has meant that interested individuals

could not bring suit, because they could not show the necessary

direct causal connection between the activity complained of and

some demonstrable injury to them.
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Those who have gone to the courts have also met other

substantive and procedural barriers to relief. Parties are

normally required to exhaust administrative remedies before

going to the courts. Thus, before seeking judicial relief,

the individual must go through the administrative agency. The

courts will uphold the decision of the agency if there is

"substantial evidence" to support it, thus giving the agency

substantial leeway in determining the outcome of the case.

Proponents of an environmental rights amendment would like

to have immediate access to the courts and to judicial remedies.

If the Legislature or the enforcement agencies fail to adopt

adequate standards for pollution control, they would like to

have such standards promulgated and imposed by the courts.

At its Moorhead hearing, the Committee also received testi

mony indicating that judicial resolution of such disputes is not

appropriate. Professor Carl Auerbach, a member of the Commission,

indicated that judicial procedure is not adequate to handle such

multi-party disputes. The controversies often involve a question

of balancing economic and social interests. The decision-maker,

whether judge or administrator, must weigh the relative damage

of a limited degree of pollution against the advantage of relief

of regional unemployment, for example. Since, in his view, these

decisions are value judgments, they should be taken by officials

who are politically responsible for the consequences of their

actions. The courts can then determine whether there is adequate

basis for the decisions by ordinary processes of judicial review.
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Recommendation

For the reasons which appear below, the Committee recommends

adoption of an Environmental Rights Amendment to the State Con

stitution. We believe that the provisions of the recently adopted

Illinois Constitution provide a good model for use to follow. A

bill to accomplish this result is included in the appendix to

this report. The amendment would include both a declaration of

public policy and a procedural section.

Declaration of public policy

The Committee believes that it is proper for the Constitution

to contain a declaration of public policy of the state. Such a

declaration would reaffirm the views of the people of Minnesota

on protection of the environment. It would act as a constant

reminder to the Legislature of this public concern. Protection

of the environment is not a transient matter; it deserves consti-

tutional recognition.

A declaration will serve as a guide to legislative, admini-

strative, and judicial action. Clearly, the Constitution cannot

contain all of the regulations and rules necessary to protect

the environment. Much will remain for statutes, regulations,

court and agency decisions, and other governmental action.

We believe the Illinois language declaring the public concern

in the environment to be well drafted and appropriate for adoption

in Minnesota. As altered to delete references to a particular

state, it would provide:

Section 1. The pUblic policy of the state and the
duty or each person is to provide and maintain a healthful
environment for the benefit of this and future generations.
The law shall provide for the implementation and enforcement
of this pUblic policy.
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Procedural rights

The Committee also believes that it is proper to include

a declaration of the rights of individuals to resort to the

courts to enforce their environmental rights. Substantive and

procedural barriers to the judicial enforcement of such rights

cannot persist in the face of strong public demand for such

remedies. If there is a constitutional right, there must be

an appropriate remedy.

Again, we believe that the Illinois language strikes the

best balance between those who would leave such procedural

rights to be spelled out by the Legislature and those who would

detail them in the Constitution. As modified to fit Minnesota,

the language would require:

Se~tion2.Each person has a right to a healthful
environment. Each person may enforce this right against
any party, governmental or private, through appropriate
legal proceedings subject to reasonable limitation and
regulatibnas may be provided by law.

This language would guarantee the existence of an individual

remedy. If the Legislature failed to act to regulate such resort

to the courts, the individual could proceed in accordance with

the ordinary rules of civil procedure. If the Legislature unrea

sonably limited recourse to the courts, the individual could

likewise resort to the courts.

The language would, however, permit the Legislature to pre

scribe reasonable limitations and regulations for the enforcement

of such rights. It might, for example, require resort to the

Pollution Control Agency before individual suits were brought,

at least in some cases.
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We do not believe that the problems associated with such

class action suits have been sufficiently defined or resolved

to permit the writing of detailed rules of procedure into the

Constitution. We also do not believe that the details of rules

of procedure belong in a constitutional document. We have,

therefore, rejected the notion of spelling out these procedural

rights in elaborate detail.

The principal effect of our proposal would be to enhance

the status of procedural remedies which already exist, not to

propose new ones. Individual rights to bring suits on environ

mental matters already exist under Chapter 116B of the Minnesota

Statutes, the Environmental Rights Act of 1971, and under the

class action provisions of the Rules of Civil Procedure. Our

proposal will not abolish these remedies, but make them part of

the constitut~ona1 protection available to citizens.

One of our reasons for choosing the language of the Il1~nois

constitution is the experience which may be observed there. Since

the section took effect on January 1, 1972, it is too soon to

measure the problems and advantages experienced under the pro

vision. By the time the Legislature meets to consider our'

recommendation, a full year of experience will have been observed.

We recommend the Legislature examine this experience in consider

ing the measure which we propose.
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III. TRUST FUND LANDS

The issue.

Do present constitutional provisions relating to the manage

ment and disposition of trust fund lands adequately meet the

requirements of modern Minnesota? In particular, are the consti

tutional provisions relating to the trust lands too restrictive?

The constitutional provisions

The present provisions are contained in sections 4, 5, 6,

and 7 of Article VIII, relating to the permanent school and

permanent university funds, and in Article IV, section 32(b),

relating to ther internal improvements trust fund lands.

History and administration of state trust lands

When Congress authorized the people of the Territory of

Minnesota to call a convention to frame a state constitution,

it offered to grant to the proposed state a substantial amount

of land. Two sections in each township were set aside for public

school purposes. Ten more sections were set aside to finance the

construction of public buildings.

The state constitution "accepted, ratified, and confirmed"

these grants of land and the conditions attached to them.

Article II, section 3, provides that these conditions "shall

remain irrevocable without the consent of the United States."

The lands have been managed in a number of ways. Some have

been sold and the proceeds invested. Other land has been ex

changed, so that the state could more easily manage them. Some

land is held as part of state forests. Other land is outside of

state forests, but continues to be held as pUblic lands.
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The Trust Fund lands are not the only state lands. Trust

Fund lands are those given by the Federal government at the

time of statehood, or lands substituted for them. Over the

years, the state has also acquired other lands, by purchase,

condemnation, or tax forfeiture. Many of these lands are also

managed by the Department of Natural Resources, but they are

not subject to the restrictions imposed on the Trust Fund Lands.

These other lands are not discussed in the Constitution. Their

management is entirely within the discretion of the Department,

as directed by the Legislature.

The management of the Trust Fund Lands is, however, dictated.

by the Constitution and by the federal Enabling Act, which

authorized the drafting of the first state constitution. These
I

documents place great restrictions on the administration of this

land.

Turst Fund Lands may be sold only at public sales. Thus an

auction determines the best price for land, whenever it is

desired to sell it. In the past much farm land was sold and

the proceeds invested for the use of schools or the University.

Very little land is sold now.

Some Trust Fund land, particularly the mineral rights on

such land, is leased. Again, leasing is by public bidding. The

Department of Natural Resources has long placed stringent eco-

logical restraints on the development of such mineral leases.

Other Trust Fund Land has been designated as part of the

State Forests. These forest lands are subjected to scientific

timber management policies, consistent with sound principles for
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the protection of the environment. Timber on~these lands is

periodically cut and sold. The proceeds of the sales are used

for reforestation and forest management. Any "profit" on the

transaction is paid to the school funds.

Problems presented to the Committee

The principal question relating to the use of Trust Fund

lands is whether these lands could be set aside for non-income

producing purposes. The Trust Fund lands must be managed for

income, although ecological considerations are important in the

minds of those responsible for their administration. A scientific

or natural area is probably not income-producing. Hence trust

administrators would consider such use of Trust Fund lands a

violation of their obligations.

A similar question arose several years ago, with respect

to the transfer of Trust Fund lands to the federal government

for the Voyageurs National Park. At that time, it was concluded

that the only proper approach would be to condemn the land, pay

for it, and invest the proceeds for school purposes. Thus the

School Trust Fund was treated like any other trustee or owner

of land and received compensation. The competing pUblic use made

a payment for the land which it took.

Indeed, even schools have been held unable to take School

Trust Fund lands without paying for them. In 1914, the courts

ruled that one school district, which wanted to use Trust Fund

land for a new school building, would have to institute a con

demnation proceeding in the courts and pay the award made by

a jury.*

*In re Condemnation of Lands, 124 Minn.27l,144 N.W.960 (1914)
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While the State Forests are, in one sense, investments of

the public in the natural resources of the State, they can also

serve to provide other uses to the citizens. At most places,

the State Forests can provide some recreational resources for

the people of the State. They can provide "green space." Since

the State committee itself, when accepting the lands, to use the

proceeds for school purposes, the principal objective must be

sound management for income, consistent with overriding pUblic

concerns. Thus Trust Fund lands in State Forests can never be

"wilderness areas," since this would not provide the kind of

support for schools required by the Trust undertaking. Nor can

they be state parks, with developed and permanent recreational

facilities.

These are very good arguments for preserving and protecting

wilderness areas, scientific areas, and parks. The Legislature
,

can accomplish this by appropriating the necessary funds for

the purohase of land. In proper circumstances it ought to do so.

The stream of future finance for the schools, which the Trust

Fund lands represent, ought to be protected too.

The Minnesota Public Interest Research Group also presented

a statement at our June 5 hearlng, requesting amendment of

Sections 4 and 5. This amendment would require certain conditions

for the sale or lease of trust fund lands. ~he Department of

Natural Resources has long insisted on stringent conditions for

ecological protection in the leases which it issues. Decisions

to sell Trust Fund lands are now infrequent. Both matters appear

to us to be better suited for legislative action than for con-

stitutional change if any further environmental protection is
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really needed. This is particularly true in light of our

recommendations in Part II of this report.

Accordingly, the Committee recommends that the provisions

of Article VIII, Sees. 4, 5, 6 and 7, relating to Trust Fund

lands and their administration, be retained without amendment.

Other portions of these sections, relating to the investment of

cash funds, are within the purview of the Finance Committee; we

make no recommendations with respect to them.

The Committee recommends that the Trust Fund provisions

of Article VIII, relating to lands, be, unaltered. We are advised

that the Structure and Form Committee is proposing that Article IV,

Section 32(b), be repealed and that lands in the Internal Improve

ments Fund be transferred to the Permanent School Fund. We concur

in this recommendation. The trust provisions of Article VIII

should provide adequate protection for the public.

IV. OTHER PROVISIONS

Two other articles of the Constitution. lie within our

purview. These are Article- XVII, Forest Fire Prevention, and

Article XVIII, Forestation.

Article XVII, Forest Fire Prevention

We received no testimony concerning this article. We believe

that everyone agrees that forest fire prevention is desirable. The

only question is whether this article is necessary in order to

accomplish the desired result.

In 1923, the Minnesota Supreme Court held that the building

of fire breaks was an "internal improvement," prohibited by

Article IX, Sees. 5 and 10. Amendment XVIII was adopted in 1924

to make it clear that the State could engage in such works.
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Since 1923, judicial interpretation of what is an "internal

improvement" has changed considerably. Furthermore, we understand

that the Finance Committee may make recommendations for the amend

ment of the sections involved, so that the Legislature could engage

in works like this without specific constitutional authorization.

If this occurs, the authorization contained in the amendment would

become surplus language and could safely be repealed.

Article XVII does, however, seem to authorize several matters

which would not be encompassed by a mere repeal of the prohibi

tion on internal improvements. It authorizes the contracting of

state debt for this purpose. It thus adds to the Legislature's

rather limited authority to contract state debt (see Article IX,

Sec.6, Subd.2(b».

The article also authorizes the assessment of benefits

against the lands benefitted. It may thus authorize a form of

improvement tax, not assessed on an ad valorem basis. Under

Article IX, Sec.l, this may be done only by municipalities.

The effect of this article may also be to override some

restrictions on the use of State Trust Fund lands. The article

may authorize the appropriation of benefit charges from the

income of such lands. This is something which the Legislatu

could not do without specific amendment.

Section 1 of the article thus appears to have continuing

vitality. Section 2, however, seems to have served its purpose.

It might be re~ealed as part of a general removal of obsolete

language.
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Accordingly, the committee recommends no immediate change

in Article XVII, Sec.l. If there are adequate changes in

Article IX, Article XVII might be substantially shortened or

even eliminated. Article XVII, Sec.2 may be removed as part of

a repeal of obsolete language.

Article XVIII, Forestation

Like its predecessor, Article XVIII was enacted to permit

the State to engage in forestation projects. These would other

wise have been prohibited by the "internal improvements" language

of Article IX, Sec.lO. This amendment also authorizes a special

tax treatment for forest lands, thus perhaps creating an exception

to the provisions of Article IX, Sec.l.

We believe that both of these powers should be retained by

the Legislature. If the language of Article IX remains as it is,

the language of Article XVIII must be retained in order to accom

plish this result. If the language of Article IX is altered,

Article XVIII might be amended or totally removed from the Consti

tution, if it is clear that the Legislature retains the powers which

are presently enumerated in it.

The Committee recommends no immediate change in Article

XVIII, Sec.l. The need for this article should be reexamined

if there are substantial changes in Article IX. Section 2 of

this article might be repealed as part of a general repeal of

obsolete language.
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v. SUMMARY OF CONCLUSIONS

The Committee recommends the adoption of an Environmental

Rights Amendment, patterned after the Illinois provision. A bill

for the proposal of such an amendment 1s included as an appendix

to this report.

The Committee has concluded that the present language

relating to Trust Fund lands 1s adequate and should be retained.

We see no special need for amendment or change.

The Committee has decided that Articles XVII and XVIII, re

lating to Forest Fire Prevention and Forestation, do not require

immediate change. If there is revision of the internal improve

ments provisions of the Finance Article, several provisions of

Article XVII and XVIII may become redundant and could be repealed

without impairing the power of the Legislature to act in these

fields. We recommend reexamination of these articles, if such

amendments are proposed or adopted. Section 2 of each of

these articles has served its purpose and could be repealed

as part of a general removal of obsolete language.
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APPENDIX A

Research Papers Prepared:

Richard Holmstrom, "Trust Fund Lands"
Richard Holmstrom, "Environmental Bill of Rights"
Richard Holmstrom, "Supplement to the Report on an

Environmental Bill of Rights"

Witnesses Presenting Evidence to the Committee:

Peter Benzian, Minnesota Public Interest Research Group
Edmund Bray, The Nature Conservancy
Howard Vogel, Minnesota Environmental Control Citizens

Association

Statements Received:

Governor Wendell Anderson
C. B. Buckman, Deputy Commissioner of Department of

Natural Resources
Marion Watson, League of Women Voters

Others Invited to Make Statements:

Advisory Committee to the Commissioner of Natural
Resources on Scientific & Natural Areas

Agricultural Stabilization Conservation Service
Air Pollution Control Association
American Fisheries Society
Association of Minnesota Counties
Association of Minnesota Division of Lands and Forestry
Cedar Valley Conservation Club
Central Conservation Association
Citizens for Integration of Highways and Environment
Clear Air, Clear Water, Unlimited
Committee on Urban Environment
County Land Commissioners Committee
Department of Agriculture, State
Dp.partment of Natural Resources, State
Department of Taxation, State
Environmental Health Division
Environmental Law Committee
Environmental Protection Agency
Environmental Planning
Environmental Sciences Foundation
Friends of the Wilderness
Land Exchange Review Board
Long Lake Conservation Center
MECCA
Metro Clean Air Committee
Minnesota Association for Conservation Education
Minnesota Conservation Federation
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Minnesota Council of State Parks
Minnesota Environmental Defense Council
Minnesota Environmental Resources Council, Inc.
Minnesota Federation of Labor
Minnesota Out of Doors
Minnesota Police and Peace Officer's Association
Minnesota Public Interest Research Group
Minnesota Recreation and Park Association, Inc.
Minnesota Tree Farm Committee
Minnesota Water Resources Board
National Wildlife Federation
Nature Conservancy
North Central Forest Experiment Station
Save Lake Superior Association, Inc.
School of Forestry
Scientific and Natural Area Committee
Sierra Club
Soil Conservation Service
Soil Conservation Society
Southern Minnesota Conservation Association
State Soil and Water Conservation Commission
Timber Law Committee
Timber Producer's Association
Upper Midwest Research
w-168 Health Service
Wilderness Watch

Outdoor Writers:

Jim Peterson, Outdoor News
Hank Kehborn, St. Paul Pioneer Press
Ron Schara, Minneapolis Tribune
Joe Hennessy, Minneapolis Star
Bob Gologoski, St. Paul Dispatch
Rog Vessels, Sun Newspapers
United Northern Sportsmen
Upper Mississippi Valley Section, Soc.of Am.Foresters
Izaak Walton League
The Wildlife Society, St. Paul
The Wildlife Society, Fergus Falls
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APPENDIX B

A bill for an act

proposing an amenqment to the Minnesota
Constitution, by adding an article;
providing for public policy and private
rights relating to environment.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:

Section 1. The following amendment to the Minnesota

Constitution, adding a new Article XXII, is proposed to the

people. If the amendment is adopted, the article shall read

as follows:

Article XXII

Section 1. The public policy of the state and the duty

of each person is to provide and maintain a healthful environment

for the benefit of this and future generations. The law shall

provide for the implementation and enforcement of this public

the people shall be:

"Shall the Minnesota Constitution be amended to state

pUblic policy and private rights relating to environment?

Yes-------
"

No
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I. INTRODUCTION

A state transportation policy must consider all avaialable

modes - highway, air, rail and water. In metropolitan areas various

modes of transportation must be combined to achieve optimal mobility

for people and commerce. Presently the State Constitution contains

provisions on air travel (Article XIX) highways (Article XVI and IX)

railroad taxation (Article IV) and local government incentive for

rail construction (Article IX). No provisions refer directly to

water or mass transit.

The first and most basic issue facing the committee was

whether a constitution ought to be a general document outling

legislative authority or a detailed document specifying, among

other matters, bond and interest limits and highway routes.

After reviewing each constitutional provision pe~taining to

transportation, the committee decided to study all aspects of

transportation, except water, to determine whether the basis for

the present policies is valid in today's society. Ten pUblic

hearings were held in St. Paul, Minneapolis, Duluth, Rochester,

St. Cloud, Moorhead, and Marshall to obtain public testimony on

our existing policy and related problems. During the course of the

hearings, 119 persons testified in person and well over 100 addi

tional organizations and individuals submitted letters or written

testimony. A substantial amount of independent research was also

conducted. From both the research and testimo~y, the committee

concluded that Minnesota lacks a comprehensive transportation

policy which balances all modes.
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II. AERONAUTICS PROVISIONS (Article XIX)

A. Background

During World War II, the accelerating importance of air travel

as a practical means of transportation resulted in increased pres

sure on state and local units of government to finance the construc

tion and maintenance of airports in all parts of Minnesota. Before

the war's end, it became the goal of every forward-looking municipality

in the state to possess its own airport. The eager units of local

government naturally looked to state government for assistance in

financing such enterprises.

A potential obstacle to the State in financing the construction

and maintenance Of airports was the prohibition in Article IX, Sec.5

of the Minnesota Constitution against the state being "a party in

carrying on works of internal improvement." Although there had not

been a judicial determinatio? that financing the construction or

maintenance of airports was such a prohibited "internal impro',ement,"

supporters of state financing for airports were taking no chances.

As a result, the 1943 Legislature proposed and, in 1944, the people

overwhelmingly approved a constitutional amendment to specifically

authorize state financing of airport construction and maintenance,

notwithstanding the potential prohibition against such financing

in Article IX, Sec.5.

B. Present Language

The 1944 amendment took the fo:r:'m of a new article to·; t.he. M.inne

sota Constitution (Article XIX), with five sections:

Section 1 authorizes the State to construct, improve, maintain

and operate airports and other air navigation facilities and to
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assist local units of government in similar undertakings. Using

the authority granted by this section, the Legislature has created

a Department of Aeronautics, which has done a most effective job

of carying out the constitutional mandate in the 28 years since

the adoption of the Aeronautics Amendment.

Section 2 authorizes the Legislature to appropriate funds,

incur debts, and issue and negotiate bonds to finance the activities

authorized in Section 1. Section 2 also specifically exempts con

struction and maintenance of airports from the internal improvements

prohibition of Article IX, Sec.5, and declares that the purpos~s

authorized in the first section are "public purposes" as defined

in Article IX, Sec.l, for which the credit of the State may be

loaned or given.

Under this section, the Department of Aeronautics was also

to fund its initial operations and major airport construction

projects which could not be covered by available appropriations.

The authorized bonds and certificates of indebtedness were then

paid off by tax dollars raised through the authority granted in

Sections 3 and 4. While bonds and certificates of indebtedness

have not been used to finance airport construction and maintenance

since the early 1960's, Aeronautics Commissioner Lawrence McCabe

recommended to this committee that the authority to issue such

bonds and certificates be retained to provide for future contingen

cies requiring long-term financing of airport construction.

Section 3 a~thorizes the imposition of a tax on airplane

fuel.lt should be noted that the receipts from this tax are not

constitutionally dedicated to any specific purpose and may be spent

as the Legislature sees fit. Traditionally, however, the receipts
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have been spent for the purposes authorized in Section 1 of the

article.

Section 4 authorizes the impo~ition of a tax in lieu of a

general personal property tax on aircraft using the State's

airspace. It specifically authorizes the Legislature to tax air

craft owned by companies paying gross earnings taxes even though

use of,the ,aircraft contributes to the earnings taxed on such a '

basis. Finally, this section authorizes the Legislature to exempt

from taxation aircraft owned by nonresidents of the St~te and used

only transiently or temporarily.

Using the authority granted by this section, the Legislature
i '

"

has established two types of taxes on aircraft.

1. Aircraft registration tax.

I :

i
i

This tax is not paid by
I
I

commercial air carriers, but is paid by all other aircraft owners

in lieu of personal property taxes.
i

I
2. Airline flight: property tax. This tax is assessed by

the State Department of Taxation against commercial air carriers

such as Northwest, United, North Central, etc., on the aircraft

which they use in Minnesota. The tax is based on a variable

formula established by the Legislature.

Again, it should be noted that the funds raised through the

taxes authorized by this section are not dedicated constitutionally

to any specific purpose. However, like the flight fuel tax,

receipts from the aircraft registration and airline flight property

taxes have been traditionally used only for the construction and

maintenance of airports.

Section 5 is a general repeal of 9rovisions in the Constitu-

tion which are inconsistent with the authorization granted by
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Article XIX. The effect of this section is to establish the

"supremacy" of the article over conflicting provisions mentioned

above.

C. Committee Consideration and Recommendation

The committee is in general agreement with the drafters of

Article XIX in their determination that the building and maintenance

of airports merits the expenditure of state funds, notwithstanding

the prohibition against "internal improvements" in Article IX, Sec.5.

With the continuing emphasis on air transport as a method of moving

people and goods, the committee believes that the strong role the

State has taken in encouraging and financing airport construction

should be continued.

The committee also believes that the taxes authorized in

Article XIX on flight fuel and aircraft are appropriate and should

be continued. The committee takes careful note of the fact that tax

receipts authorized are not dedicated to a particular pu~pose and

that their expenditure is left entirely to the judgment of the

Legislature. In its judgment the Legislature has consistently

expended these funds for the purposes authorized by Article XIX.

In general, the committee believes that the authorization of

power in Article XIX has been used wisely to develop a system of

local and regional airports in Minnesota of which our State may be

justly proud. The present provision has worked well in the past

and accordingly the committee recommends no change in the aero

nautics provisions of the Minnesota Constitution as detailed in

Article XIX.
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III. HIGHWAY PROVISIONS (Article XVI)

A. Background and Problems

Modern constitutions have abandoned the kind of detail found

in highway provisions of the Minnesota Constitution in favor of

the establishment of general guidelines which allow the legisla

ture to establish policy. Only 20 states have constitutional

provisions requiring all or a portion of moneys raised from vehicle

registration and motor vehicle taxes to be used exclusively for

highway purposes. Since 1945, nine states have adopted completely

new constitutions.
2

Of these, only Michigan and Montana have re

tained dedicated funds. However, unlike Minnesota's provision

limiting use of the funds "solely for highway purposes,,,3 Michigan

provides that funds be "used exclusively for highway purposes as

defined by law.,,4 (Emphasis added.) Presumably "as defined by law"

would permit use of such funds to pay for all costs of the auto.

The new Montana Constitution also grants greater flexibility

to the legislature by undedicating receipts from motor vehicle

regi$tration fees and by including highway safety programs, driver

education, and tourist promotion among the purposes for which

gasoline taxes and gross vehicle weight fees may be used. The

Montana provision also allows the legislature to undedicate the

latter two taxes by a three-fifths vote of each house. 5 Both

Michigan and Montana provisions are found in the finance articles

of their constitutions and do not merit separate treatment. Clearly

the trend is toward shorter, simplified documents giving the legis

lature greater flexibility in meeting changing demands.

Testimony and research indicated the following shortcomings

of our current policies:
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1. Inadequate mobility for the old and young who cannot

drive an auto and the poor who cannot afford to own one. Immobility

denies them access to jobs, recreation, and shopping alternatives.

2. Scattered development in the metropolitan areas, encouraged

by heavy reliance on the auto without regard to existing facilities

for water, schools, churches, and public services, which must then

betdu~lie~ted in the new developments.

3. High environmental costs unmet by the use taxes--death,

pollution, energy exhaustion, and loss of tax base in central cites.

4. Unbalanced emphasis on highways as a source of mobility in

metropolitan areas caused by the current financial scheme.

5. Lack of meaningful local input in transportation decision

making.

6. Local property tax burdens for construction of local r.ads

and bridges resulting from an apparent imbalance in the formula

dividing state funds.

7. Unrealistic bonding and interest limitations.

8. Lack of consideration of comparable costs of rail and

truck shipments. The committee decided to evaluate and analyze as

best it could with its limited resources all of these factors in

arriving at its recommendations.

All of the above problems and their potential solutions are

affected by Article XVI.

B. History of Article XVI

The original 1857 Minnesota Constitution had no section or

articles dealing with transportation as such. The amendments

adopted in the late 1800's dealt primarily with railroads, and it

wasn't until 1897 that Article IX, Sec.15 was passed, providing

for a state road and bridge fund. In 1906 the so-called "good
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roads amendment" to Article IX was passed. In 1910 that article

was amended to permit the State to assume half the cost of road

and bridge projects. In 1912 another amendment to Article IX

provided for a one-mill tax for roads and bridges.

It wasn't until 1920, when the farmers "trunk highway amend

ment" (Article XVI) was passed that our Constitution had a separate

article dealing with transportation. This laid out specific highway

routes specifying starting and finishing points. Subsequent amend

ments of 1924 and 1928 established the gasoline tax and provided

for its distribution. In 1931, as trucking became more prevalent,

a,gross earnings tax on motor vehicles was added to Article XVI.

In 1956 Article XVI was sUbstantially changed. A detailed

description of highway routes was deleted~shortening the article

a great deal.

C. Summary of Article XVI

A brief summary of Article XVI as amended in 1956 is necessary.

Section 1, Authority to the State: Allows th~ State to establish,

locate, construct, reconstruct, improve and maintain public highways

and assist political subdividions therein.

Section 2, Trunk highway system: Creates a state highway

system with routes consistent with the 1920 form of the article.

It provides legislative authority to add new routes to the trunk

highway system. Trunk highway routes 1 through 70, established by

the 1920 amendment and approved by the 1956 amendment, may be

changed and relocated,

But no such change or relocation shall be authorized
which would cause a deviation from the starting
points or terminal set forth in said route or set
any deviation from the villages or cities named
therein in which such routes are to pass.
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Section 3, County state-aid highway system: Authorizes

the Legislature to provide for the establishment of a system of

county state-aid highways located, constructed, and maintained

by the counties. This system may not exceed 30,000 miles unless

increased by law.

Section 4, Municipal state-aid street system: Authorizes

the Legislature to provide for the establishment of a system of

municipal state-aid streets for cities, villages, and boroughs

having a population of 5,000 or more. This system is established

and maintained by these local units. It is limited to 1,200 miles

unless increased by law. "The 1969 Legislature increased the limit

to 2,000 miles.

Section 5, Highway-user tax distribution fund: Provides that

this fund is to be used solely for highway purposes as defined in

Article XVI. Taxes authorized by Sections 9 and 10 shall be paid

into this fund. After deduction of collection costs, the proceeds

are allocated as follows: 62% to the trunk highway fund, 29% to

the county-state aid highway fund, and 9% to the municipal state-aid

fund. Section 5 also provided that after 1963 the Legislature might

set aside 5% of the net proceeds to be apportioned as it sees fit,

the balance of the fund to be transferred to the trunk highway fund,

the county-state highway fund, and the municipal state-aid fund in

accordance with the percentages stated in Section 5.

Section 6, Trunk highway fund: Limits this fund to purposes

specified in Section 2 and to payment of principal and interest of

any bonds issued by authority of Section 12 and any bonds issued

for trunk highway purposes under construction prior to JUly 1, 1957.

Funds are also to be used for carrying on work undertaken and

for the discharge of obligations payable out of or c~argeable to the
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trunk highway fund or trunk highway sinking fund as established

by the Constitution prior to July 1, 1957. All moneys in said.
fund on the effective date of Article XVI were transferred to the

fund created by Article XVI.

Section 7, County state-aid highway fund: Creates a county

state-aid highway fund. In addition to its share of the highway

user tax, this fund receives all money accrued from the income

derived from investments in the internal improvement l~nd fund.

The fund is apportioned among the counties as provided by law, to

be used for establishment and maintenance of county state-aid highways.

Funds may also be used for establishment and maintenance of other

county and township roads, including trunk highways and municipal

state-aid streets.

Section 8, Municipal state-aid street fund: Creates a fund

to be apportioned by law among cities having a population of more

than 5,000. Funds apportioned to it are to be used in the establish-

ment and maintenance of municipal state-aid streets and, with legis-

lative authorizationJmay also be used for other miscellaneous streets,

including trunk highways and county state-aid highways.

Section 9, Taxation of vehicles: Authorizes the Legislature

to provide for the taxation of motor vehicles using public streets

and highways "on a more onerous basis than other personal property."

This tax is in lieu of other taxes thereon except wheelage taxes

imposed by political subdivisions solely for highway purposes, and

except that the Legislature may impose such tax upon motor vehicles

of companies paying ,taxes on their gross earnings. It also permits

the Legislature to exempt from taxation any motor vehicle owned by

a non-resident of the state but properly licensed in another state

and transiently using Minnesota highways.
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Section 10, Taxation of motor fuel: Provides-that the State

may tax any sUbstance, or the business of selling or producing any

sUbstance, used in producing or generating power for propelling

motor or other vehicles used on pUblic highways. The proceeds of

the tax are to be paid into the highway user distribution fund .
•

Section 11, Participation of political subdivisions in trunk

highway work: Empowers the Legislature to authorize any political

subdivision to aid in the establishment or improvement of trunk

l1ighways.

Section 12, Bonds: Authorizes the Legislature to provide for

the issuance and sale of bonds to car~y out the provisions of Sec

tion 2, not to exceed a par value of $150,000,000. Proceeds shall

be paid into the trunk highway fund. Such bonds must mature within

20 years and shall be sold for not less than par and accrued interest

shall not exceed 5% 'per annum. If the trunk highway fund is not

sufficient to meet payment on these bonds, the Legislature may pro-

vide for the taxation of all taxable property in an amount to meet

the deficiency, or it may appropriate from the general fund.

Section 13, Supersedure: Repeals prior inconsistent provisions.

D. Highway Funding in Minnesota

1. G~~~r~l Review of FU~~~~~

Two basic taxes provide the highway fund revenues--the motor

vehicle license tax and the motor fuel taxes. In 1970 before deduc-

tion of collection costs, the motor vehicle license tax generated

$63,824,123 and the gas tax $124,578,110, totalling $188,402,233.

Funds for each of the road categories are proportioned by law.

Municipal state-aid funds (9% or tetal) are apportioned on two

factors. First, 50% of available funds is distributed on the basis

of the ratio that each municipality's money needs bear to the total

money needs of all eligible municipalities in the state. The remaining
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50% is distributed on the basis of the percentage that each urban

municipality's population bears to the total population of all

urban municipalities. "Urban" in this context refers to those

communities having a population in excess of 5,000. 7

County state-aid highway funds(29% of the tot~l)are apportioned

on the basis of several factors. An initial 10% of the total avail

able funds is divided equally among all the counties. An additional

10% of available funds is distributed on the ratio between motor

vehicle registrations of a particular county and the state-wide

total. Another 30% of available funds is distributed to individual

counties according to the ratio that its total miles of approved

county state-aid highways bear to the total miles of approved

county state-aid highways. The final factor, affecting 50% of

available county aid funds, is apportioned among the counties so

that each county receives that proportion of funds which its needs

bear to the total needs of all counties. 8

State trunk highway funds (62% of the total) are allocated

and spent by the State Highway Department. 9

The committee studied demographic changes which have occurped

since the 1954 apportionment study and the adoption of Article XVI.

The committee feels the need for a thorough restudy of the highway

needs and of the funds necessary to provide an integrated highway

system. Such a study should be undertaken even if Article XVI is

repealed.

Testimony by the League of Minnesota Municipalities illustrated

some of the reasons for our recommendations. In 1957, 58 communities

with over 5,000 population qualified for state-aid street funds.

Today, 89 qualify. In 1950 those communities constituted 42% of

the state total population, today they constitute 59%. In 1958
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revenues totaled $83,866,545 (after collection costs were deduc

ted); the state trunk highway system received $52 million, $24

million went to the county state-aid system and $7.5 million to

the municipal state-aid street fund. Respective amounts in 1970

were approximately $105 million, $49 million and $15 million. More

local communities now share in the same percentage of funds, a

factor not true of state and county.lO

Mileage limitations may be obsolete. Presently only 2,000

miles of municipal state-aid streets are eligible for aid, an

increase from 1,200 in 1957. 11 Since the number of eligible commun

ities has increased 66% and their population has increased to 59%

from 42% of the state total population12 , a study seems warranted.

Several county engineers testified that state-aid funds

are insufficient to maintain their present systems. These witnesses

also stated that, in comparison, the state trunk highway systems in

their counties were in excellent condition.

Any inquiry into the validity of the present constitutional

distribution formula should also consider whether the three basic

classifications are valid or whether additional categories might

be added.

Bonding and interest limitations have been restrictive at times.

Testimony indicated that, in recent years, the 5% interest limit haB

made it very difficult to sell highway bonds. Since this has

occurred during periods of high inflation, it may have represented

a sound check on government spending. However, said checks are

better left to the Legislature. Since 1957, three factors have

changed which call for re-evaluation of the bonding limitation of

$150 million. Those factors are the general increase in property

-13-



values, a rise in personal income both individually and in the

aggregate, and the great increase in population. The Legislature

ought to have authority to establish bonding limits and should

determine whether the current limitation needs change.
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1. The Metropolitan Share in Highway Revenues and Expenditures*

There is a great deal of interest in the share each city,

county, or region has in both the taxes collected for the statewide

program and the disbursements made. The fo~lowing summary of the

share of the Twin Cities Metropolitan Area for 1959-1970 is based

upon the "Inventory of Transportation Expenditures in the Metro

politan Area," of the Transportation Planning Program and the

Metropolitan Council.

Tables 1 through 4 present, respectively, the statewide totals

for highway revenues at all levels of government, the meto area

resumes for the same levels, the statewide expenditures and the

metro expenditures, all for the fiscal years 1959 through 1970.

(See note to the tables for a description of the fiscal years of

each level of government and how they are combined.) The detailed

notes which follow the tables state the sources as the further

available breakdowns, e.g., all Minnesota counties or all cities.

Several general points shown by Tables 1 through 4 point out

the economic rather than the accounting orientation of the analysis:

(1) Borrowin~ is not included as a revenue, since it would

be double counting to include both the proceeds from a

bond and the taxes raised to payoff the bond. Transfers

from other funds, which are considered to be borrowing,

and transfers from other levels of government are also not

included in revenues to avoid double countin~.

(2) No revenue data are available by county for cities and

Villages. Therefore municipal expenditures are used as a

proxy. One example of the problems faced in obtaining

revenue figures is that the Minneapolis Department of

Public Works uses over a dozen accounts to keep track of

* We wish to acknowledge the research and analysis presented by the
staff of the Metropolitan Council.
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Public Works uses over a dozen accounts to keep track

of its street and street-related programs, with transfers

back and forth between the accounts. Municipal state-aid

(MSAS) allotments are known, so they are subtracted from

the revenue proxy to give a residual. The residual can

be considered to be property tax revenue; it is financed

by general fund revenues, special assessments, and borrow-

ings which are paid off with property tax.

(3) Municipal figures include expenditures on such street-related

projects as sidewalks, curbs, gutters and lighting. However,

a rough estimate for Minneapolis shows these stree~-related

expenditures account for only 13% of the total street

expenditures.

(4) The expenditure figures are on a "work done" basis, where

the expenditure is recorded for the unit which did the work

rather than the unit where, in the case of a transfer, the

revenue originated.

a. The Metropolitan Area Share of State Highway Programs

The metro area share of statewide totals is shown in Table 5.

Sums for 1965-69 are used because the nature of highway projects,

which require several years for planning and construction, is such

that data for a single year can be misleading. Table 5 shows that

the metro area in 65-69 paid in an estimated 41% of the highway user

taxes, and received 13% of the County State-aid (aSAS) grants,

66% of the MSAS grants, and 48% of the trunk highway (TH) maintenance

and construction expenditures. This latter figure includes federally

financed interstate highway construction. Between 1967 and 1970,

the fraction that the interstate program is of the total state highway

program, and the metro share of the total state highway program, both

have been falling.
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Figure 1 shows graphically the metro share of the State Highway

Program for 1965-70. Comparison with the metro share of population,

autos, motor vehicles, etc., shows no clear pattern of discrimination

in favor of or against the metro area. But the question of what is

the proper allocation of state-controlled funds is quite complex.

Maintenance funds are spent where there are existing facilities

depending upon degree of use, weather conditions, etc. Construction

funds are allocated depending upon long-range plans based upon travel

forecasts, new development, congestion, etc. Comparisons using

total highway outlays per capita, or per mile of existing roadway,

are too simple and each state program should be separately evaluated

with respect to its goal.

The metro share of 1965-1970 state user taxes (which finance

the CSAH, MSAS, and part of the TH programs) is shown in Figure 1

as 42%. This estimate uses (1) the metro share of motor-vehicle

registrations to compute the metro share of the motor vehicle regis

tration tax and (2) an estimate of the metro share of vehicle miles

traveled as the metro share of the gas tax. An alternative estimate,

using the metro share of motor vehicle registrations for both taxes

puts the metro share of total state user taxes at 45%.

b. Relative Importance of Revenues and Expenditures
"-

Table 6 shows how important each type of revenue and expenditure

is to each level of government, for both the metro and the non-metro

area. For example, CSAH funds make up 57.2% of highway revenues for

non-metro counties, but only 28.4% of revenues for metro counties.

On the expenditure side, at each level of government, the metro

area has a higher percentage of its revenues going for construction.

This can be partially explained by the fact that almost 90% of Minne-

sota's population growth occurred in the seven~county metro area.
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c. Highway and Street Mileage

The statewide and metro area totals for each highway system

are given in Table 7. Unfortunately corresponding data on relative

use are not easily available.

3. The Metropolitan Share of a Twenty-year State
Highway Program

The "backbone" report of the Minnesota Highway Department esti-

mates the funds to be available for non-interstate highway improvements

over the next twenty years, and presents a plan to use those funds.

The present level of state user tax revenues and present construction

costs are assumed. Revenues and costs are sure to increase, but

the "backbone" report assumes they will cancel out, so that revenues

will meet costs for the proposed construction. We will also assume

that the percent of this construction plan which is built in the

metro area will not be affected by the growth in revenues and costs.

To these improvements expenditures, we add an estimate of

maintenance and other expenditures, 8SAH grants, MSAS grants and

interstate construction expenditures. In order to arrive at a

total state highway program estimate, and the metro share thereof,

all the estimates of levels of state expenditures are based on

current revenues and costs. However, growth is allowed to affect

the distribution of the expenditures between the metro and non-metro

areas, as explained below.

a. Trunk Highways: Major Capitol Improvements

The "backbone" system presents a plan designed to meet the

following goals:

(1) Promote outstate economic development

(2) Improve accessibility to the major recreation areas

(3) Serve the greatest number of highway users •.
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Priority 1 plan requires the estimated $800 million which will

be available over the next twenty years, based upon an average of

$40 million each year. Priority 2 plan will be built later or if

additional funds become available. The distribution of the planned

expenditures, as presented in the "backbone" report, is as follows:

(Costs are in millions of dollars)

Outstate Metro State Total Metro Total

Priority 1 511 302 813 37.1%

Priority 2 257 153 410 37.3%

Total 768 455 1223 37.2%

The total of Priority Land Priority 2 expenditures is used

here as a~ estimate of major capital improvement expenditures,

shown in Table 8. The "backbone" Priority 1 plan does not include

the interstate program (see section f below), but it assumes that

the state's int~rstate system will be completed by 1980, and that

$10 million federal assistance will be available each year after

1980 for major trunk highway improvements. This is very conservative,

especially when compared to the average of around $70 million we

have been receiving each year under the interstate program. There

fore, we have included Priority 2 expenditures in Table 8.

b. Trunk Highways: Non-Capital Improvements

The "backbone" system excludes such non-capital improvements

as resurfacing, bridge repairs, spot safety improvements, etc.

which are done to keep present roads in minimum tolerable condition.

Funding needs are estimated to rise from $15 million in the early

1970's to $25 million by the middle 1980's.

Twenty years of an average annual expenditure of $20 million

results in a state total of $400 million for "non-cl;ipital" improvements,

-19-



as shown in Table 8. The metro share is assumed here to be 30%,

which is the present metro share of maintenance and betterments

on the state trunk highway system.

c. Trunk Highways: Maintenance and Other

Certainly maintenance costs will be rising, and there is a

very good chance that maintenance costs will rise faster than user

tax revenues. The "backbone" report deals only with funds available

for improvements, i.e., those available after maintenance and

administration expenditures have been made. Since we are keeping

revenues at current levels, we will use the 1970 state trunk highway

maintenance level ($36 million) as the annual level of maintenance

over the twenty-year period, for a total of $720 million. However,

we will arbitrarily boost the metro share from the "inventory

report" estimate of 30% (for 1970) to 35% for our estimate, since the

heavily used and complex roads in the metro area will require pro

portionally greater maintenance.

Following the inventory report, 40% of the annual "other" expen

ditures (administration, safety, etc.) will be assigned to the metro

area. A total of $720 million for maintenance and $420 million for

other expenditures, or $1140 million, and the metro/non-metro

distribution are shown in Table 8.

d. Grants: County State-Aid Highways

Changes in a county's number of motor vehicles registered

relative to the state total will result in an automatic ad~ustment

in the county's: CSAH distr.ibutions factor, and then in the CSAH

allotment which goes to that county. The county's CSAH "needs"

and CSAH mileage also affect the distribution factor. In a detailed

study (~Highway Revenue and Expenditure Estimates for the Period
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1970-1990: Technical Notes, "staff memo, August 14, 1972), using

reasonable assumptions of the growth of motor vehicles registered,

CSAH "needs" and CSAH mileage, we found the metro share of CSAH

allotments fall from 13.7% in 1970 to 12.4% in 1980. Using 12.4%

as the average annual metro share over the twenty-year period,

and the 1970 level of the CSAH program ($51 million) as the annual

state total we desire the twenty-year estimate of $126 million for

the metro area (see Table 8).

e. Grants: MSAS Minnesota State Aid Streets

The metro area is expected to grow faster than the total of

the state's urban areas over the next twenty years, so its relative

share of population and MSAS money needs will increase. The memo

mentioned above estimates the metro share of the MSAS program will

rise from 67.3% in 1970 to 71.3% in 1980. Using 71.3% as the

average annual metro share over the twenty years, and the 1970 level

of the MSAS program ($16.5 million) as the annual statewide total,

a twenty year estimate of $235 for the metro area is obtained

(see Table 8).

f. Interstate Highways

The "backbone" plan does not include the interstate financing,

but it assumes that by 1980 the state's interstate system will be

completed. The Minnesota Narrative Report for the 1972 National

Transportation Needs Study gave $600 million as the cost of com

pleting the interstate system, $400 million being necessary in

the metropolitan area. The August 1, 1972 update of the interstate

"costs to complete" estimates $.429 million for the metro area out

of $571 million statewide. These latter figures are shown in

Table 8.
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The location of the interstate expenditures is essentially

already set, so neither these amounts, nor even the (approximately)

10% state share, are subject to the same kind of state discre-

tionary control as the trunk highway fund and grants program.

g. Total State Highway Program

The metro share of the total state highway program is estimated

here to be 33% or 38% if the interstate roads are included. This

is a decline from the 1965-1970 average of ~2% shown in Figure 1,

even though the metro share of the state's population (and thus

motor vehicles) is expected to increase. The projections memo

mentioned above used Metropolitan Council and Minnesota Bureaus

of Vital Statistics to forecast a metro share of 53.~% of the

state's population by 1980.

h. Metro Share Evaluated

The metro share of expenditures in specific programs can be

related to the specific goals which the program is intended to

meet. Yet how does one determine the funding between programs?

Even if the metro share of each highway expenditure program is

"correct" in some sense, it may be true that metro needs are not

being met because of relatively lower funding to those programs

which address metro needs. It was shown in Table 6, for example,

that the seven metropolitan counties had to use property taxes to

support 70% of their road and bUdget expenditures, while non-
I

metro counties had to use property taxes for only ~l% of their

road and bridge expenditures.

It appears then that there is a growing difference between

the metro share of total expenditures and the metro share of

total input. It is felt that metro needs will be relatively
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under satisfied, although it is difficult to add and compare

needs.

Three tentative suggestions of how to redress a potential

imbalance might be:

(1) Shifting resources to the MSAS program, which favors

the metropolitan area.

(2) Shifting some heavily-used metro area county roads from

the CSAH to the trunk highway program.

(3) Thinking of transportation needs more broadly, the state

could justify aid to the transit system in the urbanized

areas.

Without some changes, it appears that the metro area, with

over half the 1980 statewide population, will receive about one

third of the 1980 state user-tax financed highway expenditures.



The tables on pages 25 through 34 were prepared

by the staff of the Metropolitan Council.
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TABLE 1: MINNESOTA HIGHWAY, STREET, AND STREET-RELA'rED REVENUES BY LEVEL OF GOVERNMENT
(in thousands of dollars)

FISCAL YEARS
(See Appendix 1'.) 1959 1960 1961 1962 1963 1964 1965 1966 1967 1968 1969 1970

STl\TE (Trunk Highway) (a)
Federal Aid 49,874 57,191 59,861 53,8'67 59,961 78,251 98,141 99,186 '92,701 113,692 90,200 ]01,029
Highway User 55,863 58,637 60,565 61,633 63,937 73,940 76,549 82,845 86,616 100,657' 106,087 114,246
Drivers License 977 2,'098 1,717 1,507 1,584 ' 2,125 1,899 1,883 1,920 2,339 2,270 2,189
Patrol fines 907 512 562 582 635 591 599 669 628 774 846 1, 106
C)th1~r 2,808 3,337 3,239 3,818 3,158 5,447 ~286 6,755 6,429 9,329 10,084 ~~.l

Subtotal 110,429 121,775 125,944 i2l,407 129,275 16_0,354 183AH 191, 338 188,294 226,791 209,487 227,721

COUNTY (Fed. Agency Funds)(b) 8,696 8,049 6,908 5,331 4,222 5,783 5,794 4,248 6,227 6,032 5,001 7.615
COUNTY (Except Fed. Ag. Funds) (c)

Federa I Misc. Funds 416 284 385 236 173 185 498 448 547 222 522 . 967
Highway User (CSAH) 24,310 26,654 28,567.. 28,284 29,551 33,503 33,923 38,035 38,224 44,644 49,468 '51,258

, Property Ti1X & St. Repl. 25,488 26,680 29,957 32,052 33.330 32,876 34,176 35,173 38,287 4'1,242 43,359 52,017
,I Other 556 235 219 293 362 336 290 1,131 767 717 2,027 ~221
I\)

0'\
1 Subtota 1 50,770 53,853 59,128 60,865 63,416 ~900 68,887 74,787 77; 825 86,825 95,376 107,463

TOWNSHIPS (d)
Federal M:'sc. Funds -- -- -- -- -- -- 229 162 -- 12 315 305
Property Tax & St. Repl. 9,715 10,933 9,829 10,175 10,372 9,801 10,504 9,821 -- 10,745 11.884 13,989
Liquor & Cig. Taxes 132 246 19 100 62 93 468 451 -- . 951 859 1,064

(est)
Subtotal 9,847 11,179 ~848 10,275 10,434 9,894 11,201 10,434 11,071 11,708 13.508 15,358

CITIES AND VILrAGES (e)
'Highway User' (MSAS) 8,108 8,371 9,186 9,038 9,451 10,967 11 ,370 11 , 662 12,443 14,268 15,121 16,491
Residual (Property Tax) 36,154 40,269 42,269 46,964 40,358 39,665 43,640 51,597 63,058 59,404 74,851 79,706

Subtotal 44,262 48,640 51,774 56,002 49,809 50.632 ,55.,010 63,259 75,501 73,672 89,972 96,197

TOT.I',L 224~ 243,496 253,602 253,880 257.156 293,563 324,366 344,066 358,918 405,028 412,894 ~54,354

STATE USER TOTAL (f) 88,281 93,662 98,318 98,995 102,939 1]8,410 121,842 132,542 137,283 159,569 170,676 181,995

(Notes follow tables)



TABLE 2: SELECTED HIGHWAY, STREET, AND STREET-RELATED REVENUES ORIGINATING IN METRO AREA
(in thousands of dollars)

FISCAL YEARS
(See Apoendix A) 1959 1960 196-1 1962 1963 1964 1965 1966 1967 1968 1969 197.0

Subtotal.

Subtotal

HIGHWAY USER TAX (g)
(Trunk Highway Portion)

CITIES AND VILLAGES (j)
Highway User (tv'ISAS)
P.esiduo.l

30,620 33,387 34,906 41,068 44,132 47,298

40 58 7 -- 9
4,213 5,780 4,257 5,358 6,917

11 ,358 11 ,540 12,977 14,546 14,700
13 410 315 211 113

15,624 17,788 17,556 20,115 21,739

10 9 1
£90 722 703 801

38 37 35 35
fest)

738 768 778 738 840.
6,728 8,260 8,257 9,782 9,658

23, go.!.§. 27,796 37,379 31,098 43,605

30,644 36,056 45,636 40,880 53,263

732
46

778

9,490

12
3,477
5,997

4

26,343

6,752
19,591

Subtotal

COUNTY (h)
Federal Mise. Funds
Highway User (CSAH)
Property Tax & St. Repl.
Other

TOvVNSHIP (i)
federal Mise. Funds I

Property Tax c" St. Repl.
Liquor & Cig. Taxes

I
I\)

-..J
I



TABLE 3: MINNESOTA HIGHWAY, STREET, AND STREET-RELATED EXPENDITURES BY LEVEL OF GOVERNMENT
'in thousands of dollars)

fISCAL YEARS
(See AEpendi){ A) 1959 1960 1961 1962 1963 1964 1965 1966 1967 1968 1969 1970

STATE (1)
Construction 84,825 134,873 141,164 148,527 186,468 171,731 175,325
Maintenance 15,665 23,789 25,735 31,855 29,365 34,037 35,765
Other 13,797 16,441 ~769 16,798 18,005 17,020 20,985

Subtotal 114,287 175,103 184,668 197,180 233,838 222,786 232,075

COUNTY'm)
Capital 23,196 25,829 27,792 30,888 32,842 35,933 32,884 41,832 38,390 47,235 55,424 5,7,710
Current 23,694 27,365 26,639 28,789 27,988 27,981 32,99] 34,837 37,260 31,529 43,496 48,487
Other 194 279 166 284 295 142 113 1,184 _1_,762 838 847 421

Subtotal 47,084 53,473 54,597 59,961 61,125 64,056 65,988 77 , 853 2Z..t. 412 79,602 99,767 106,618

TOWNSHIP (n)
Capital 2,285 2,527 2,017 1,699 1,840 1,796 1,486 1,690 1,889 2,493 3,962
Current 6,431 7,567 7,483 8,579 7,698 7,420 10,142 8,854 9,027 ~460 10,296

(est)
Subtotal 8,716 10,094 --1..t.500 10,278 9,538 9,216 11,628 10,544 10,730 • 10,916 12,953 ]4,258

CITIES AND VILLAGES (0)
Capital 25,003 27,35] 29,439 31,058 25,905 25,678 26,802 36,908 45,567 43,875 5-2,832 57,470
Current 19,261 21,292 22,336 24,944 23,905 24,962 28,208 26,349 _29,934 29,796 37,140 38,727

Subtotal .....1i..c. 264 48,643 51,775 56,002 49,810 50,640 55,010 63,257 75,501 73,671 _89,972 96,197

ALL LEVELS
Capital 140,532 196,045 221,594 234,274 279,467 282,480 294,467
Current 71,889 95,130 95,775 107,989 99,717 125,133 133,275.
Other 14,076 16,554 18,953 18,560 18,843 17,867 ~406

I
I\.) Total 226,497 3Q7,7f9 3_36,322 :t60,823 398,027 425,480 449,148
ro
I

•



TABLE 4: HIGHVVAY, STREET, AND STREET-RELATED EXPENDITURES IN METRO AREA
(in thousands of dollars)

FIS CA L YEARS
(See AppendiX A) 1959 1960 1961 1962 1963 1964 1965 1966 i967 1968 1969 1970

STATE (p)
Construction 40,670 70,681 75,582 83,550 92,769 81,179
Maintenance 3,695 5,944 6,183 9,333 8,145 10,837
Other 6,087 7,938 8,707 8,647 8,416 ~10

Subtotal _50,4_52 84,5§3 90,47~ 101230 109,330 ~,626

COUNTY (q)
Capital 4,322 6,991 11,938 8,442 11, 00 1 12,529
Current 3,914 5,049 6,143 7,305 6,090 9,422
Other _-Dl 1 860 1,535 308 295

Subtotal 8,254 12,040 18, 94~ 17,282 17',399 22,246

TO'v'iNSHIP (r)
Capital 301 286 310 257 228
~_~eIlt_ 477 633 593 513 558

(est)
Subtotal 778 919 903 820 . 770 786

CITn:s AND VILLl',GES (s)
Capital 16,644 16,775 23,487 30,403 25,623 34,461
C~rrent ~g 14,9G9 .J.3 ,271 ~039 15,433 19, 34 t!

Subtotal .-J222.2. 31,744 36,758 46,442 41,056 53,801

ALL LEI7ELS
Capital 61,938 94,733 111, 353 122,673 129,650 128,397
Current 19,017 26,595 26,190 33,219 30,181 40,157
Other ~ 6,015 7,939 9,567 10,182 8,724 -.L,905

I
f\) Total 87,059 1~9,--26L HJ,~74 166,075 168,075 176,459
\0
I
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TABLE 5: METRO AREA HIGHWAY, STREET, AND STREET-REIATED
REVENUES AND EXPENDITURES AS A PERCENTAGE

OF STATEWIDE TOTALS

I
w
a
I

RfVENUES - 1965-69 SUMS

STATE
Highway User Tax

COUNTY
federal Misc. Funds
CSAH grants
Property Tax & St. Replace.

Sllbtota 1

TOWNSHIP - Subtotal

CITn:S (. VILLi'-l CBS
MSl\S grunts
!~es Ldual (Property Tax)

Subtotal

40.9%

5.1%
13.0%
33.9%

23.0%

6.7%

65.8%
56.0%

57.8%

EXPENDITURES - 1965-69 SUMS

STi\TE
Cons truction
Maintenance

Subtotal

COUNTY
Capita 1
Current

Subtotal

TOWNSHIP
Ca pita1
Current

Subtotal

CITIES 6- VILlAGES
Capita 1
Current

51.6%
27.9%

47.9%

23.6%
18.9%

21.9%

14.3%
6.0%

7.3%

63 5%
52.2%

}.

SOUHCE:
HEVENUES: figures in Table 2 as a percent of corresponding.

figure·s in Table 1.
EXPENDITURES:· Table 4 figures as a percent of Table 3 figures,

Subtotal

ALL LEVELS
Capital
Current
Other

Total

58.7%

48.3%
·29.9%
48.8%

43.1%





· , ........__ .. ,... ...__'L_"'_..,~-._

.... J.

TABLE 7: STATEWIDE AND SEVEN-COUNTY METRO HIGHWAY MILEAGE
AND METRO AS A PERCENT OF STATEWIbE

December 31, 1960 December 31, 1970
State Metro Percent State Metro p'ercent

Trunk Highway (State) 11,840.5 ~.l,017.4 8.6% 12,102.3 1,095.0 9.0%
CSAH (non-dup) 29,012.5 1,683.2 5.8% 29,547.6 1;756.2 5.9%
MSAS (non-dup) 854.1 489.2 57.3% 1,289.6 813 ..1 63-.1%
Dupl. CSAH & MSAS 85.3 57.4 61.8 46.1
County Roads 15,961.0 727.4 4.6% 15,407.4 758.3 4.9%

I
Twsp. Roads 54,919.1 1,835.9 3.3% 55,244.6 1,629.8 3.0%

w Minor Systems 2,415.5 99.2 3,220.1 52.9
l\)

. I Municipal Streets 9,124.3 4,010.2 44.0% 10,865.6 4,947.7 45.5%

Total 124,212.3 9,909.9 7.8% 127,739.0 11,099.2 "8.7%

SOUT<CE: Summary of Minnesota I''/1ilcage County Totals by Systems, as of December 31, 1960 and December 31, 1970,
Minnesota Hi~hway Department
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TABLE 8: ESTIMATED METRO SHARE OF A TWENTY-YEAR STATE HIGHWAY PROGRAM
(in, millions of doll'ars)

, NON-
METRO

1\. Major Capital Improvements 455 768 1223

B. Non-Capital Improvements 120 280 400

C;. '£'/laintenance and Other 420 720 1140-
STInE TRUNK HIGHWAYS 955 1768 2763

D. CSAH 126 894 1020
T"' MSAS 235 95 330L. -'-

I ::;T1'\TE GR~NTS 361 989 1350
UJ
UJ
I

TOTAL STATE HIGHWAY PROGRAM 1356 2757 4113

T' Interstates 429 142 5711 •

TOTAL STATE HIGHWAY PRO- 1785 2899 4684

GHI-\ M PLUS INTERSTATES

37.2%
30.0%
36.8%

12.4%
71.2%

75.1%

34.6%

26.7%

33.0%

38.1%

SODHCE: LettGfS denote appropriate ,section in Part II for source or method of estimation.
"



NOTES FOR TABLES

For discussion of the fiscal years of each level of government, see Note t.

SOURCE:

SOURCE:
COMMENTS:
SOURCE:

SOURCE:
DETAIL:
SOURCE:
DETAIL:
COMMEI'-J'TS:
SOURCE:
DETAIL:
COMMENTS:
SOURCE:

a)

b)

c)

d)

e)

f)

g)

I
w
.:=
I

h)
on

j)

Statement of Income and Expenditures, Trunk Highway Fund, Statistical Supplement to the Biennial Report of the Minnesota Department of High
ways (MDH) , 1968-70 and previous years.
Information prOVided to transportation committeebYMHD, Attachment lA.
No detail by county given.
Statistical and Financial Information for Counties, MDH, 1970 and previous years.
County detail given
Federal Agency funds not included. Property tax inCludes state replacements (sales tax in 1969) for some counties.
Statistical and Financial Information for Townships, MHD, for fiscal year ending March 31, 1970 and previous years.
County subtotals given .
Property tax includes state replacements (sales tax in FY69 and FY70) for some counties.
Total comes from expenditure figure from Report of the Public Examiner for Cities and Villages for fiscal years ending up to June, 1971 and pre
vious years. MSAS allotments from Statistical Supplements to the Annual Report, MDH.

DETAIL: Public Exa,miner report provides detail by city and village. Statistical Supplements have MSAS allotments by city.
COMMENTS: Revenues for Streets and Highways are not given in Public Examiner Report. For example, Minneapolis uses over 12 accounts to handle street

financing, each with borrowings and transfers. Subtracting MSAS allotments from the total expenditures gives a residual which we consider
essentially property tax, since .general fund is mostly property tax, borrowings are repaid with property tax, and much work is done with special
assessments. MDH PR 535 reports on individual cities, and the state total, roughly agree with these figures.
State user total is total of Trunk HighwuY user Revenues .and CSAH and MSAS grants.
In addition, federal aid comes from federal user taxes. See Inventory, Table I.
Total user taxes,' before collection fees, are estimated in Inventory (Table IV, V) using Metro Share of vehicle registrations and vehicle miles
traveled.

DETAIL: No county estimates from Inventory. MDH providedTransportation committee with county estimates based solely on vehicle registration.
COMMENTS: State user taxes consist of MV registration tax and MV fuel tax. The metro area has 45% of MV registrators, but only about 41% of vehicle

miles traveled. Since the Inventory estimate bases fuel tax receipts on Vehicle Miles traveled, the Inventory estimate of the metro share of
user taxes paid is less than that of the MDH. The metro share of the revenues for MSAS and CSAH funds is the same as for trunk highway user
revenues.

Summed for Metro - See note c)
Summed for Metro - See note d)
Summed for Metro - See note e)

EXPENDITURES

1) SOURCE: Statistical Supplements to the Biennial Report, MDH, 1968-70, and previous years, as aggregated in "Inventory."
CO Mf.1ENTS: "Other" is administration, safety and miscellaneous

m) See note c)
n) See note d)
0) SOURCE: Report of the Public Examiner for cities and villages, fiscal year ending up to June, 1970 ,and previous years.

Dr.:TiUL: Individual city data given; county subtotals are !!2!..presented.
p) SOURCE: For method, See Inv8ntory Report

DETAIL: County data not available.
q) Summed for Metro - See note c)
r) Summed for Metro - See note d)
s) Summed for Metro - See note 0)
t) Fiscal Years: County fiscal ye5r is the calendar year. Township fiscal year ends March 31. Village fiscal year is the calendar year. City fiscal year~ (1)

is the calendar year for most cities, (2) ends between Jan. 1 and June 30 for some cities. State fiscal year ends June 30.
To illustrate how fiscal year data is combined in the .Inventory Report, the "aggregate fiscal year" 1968 in the Inventory is calendar 1968 for
counties, villages and most cities; fiscal year ending March, 1969 for townships; fiscal years ending between January-June 1969 for some clUes
and fiscal year ending June 30 , 1968 for the state.



E. Environmental Impact of Present Transportation Financing Policy

In~valuating the present method of financing highway construc

tion and maintenance in Minnesota, it is important to consider care-

fUlly the transportation policy which that method of financing

perpetuates and the ultimate effect that such a transportation policy

has on our phy~ical and social environment. It should be emphasized

that the effects described are concentrated primarily in the metropoli-

tan area.

Such an evaluation touches on the following major areas of

concern:

1. Air Pollution - Transportation sources are the nation's

largest contributor to air pollution. 13 In testimony to this committee,

the Minnesota Pollution Control Agency supplied the following data

to demonstrate the present contribution of transportation sources to

Twin Cities area air pollution. 14

Pollutant

Carbon monoxide
Hydrocarbons
Nitrogen oxides
Particulates
Sulfur dioxide

Contribution of Transportation Source

98%
78%
56%
10%

3%

According to the MPCA, highway vehicles constitute approximately

95% of the transportation sources included in the study which resulted

in the above data. 15 . Nationally, each year, our approximately 100

million highway vehicles emit about 125 million tons of air pollutants

of all types, including an estimated 97 million tons of carbon monoxide,

16.5 million tons of hydrocarbon, and more than 9 million tons of

nitrogen oxide. 16 This amounts to approximately 45% of the total

emissions from all sources of air pollution. 17
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The effect of air pollution takes many forms, as John R.

Quarles, Jr., Assistant Administrator of the Federal Environmental

Protection Agency stated in May of 1972: 18

" •••not only are these emissions a major threat to
public health but they damage or destroy valuable
vegetation.and in interaction with the atmosphere are
responsible for extensive, costly and premature degen
eration of our buildings and monuments."

In the Twin Cities metropolitan area, the effects of air

pollution are now so severe that the MPCA has predicted that air

quality standards imposed by the Federal Environmental Protection

Agency will not be met when they go into effect in 1975. 19 According

to the MPCA, the level of carbon monoxide in the Twin Cities atmos

phere in 1975 will be about 40% greater than the federal ambient air

quality standards and by 1977 the nitrogen oxide level will be as

much as 25% above the tough federal standards. 20 In testimony to

this committee, the MPCA strongly suggested that controls on the

use of automobiles, especially during peak hours, will have to be

implemented in order to meet the tough federal air quality standards,

which require by 1975 that carbon monoxide and hydro carbon emissions

be reduced by 90% from the 1970 levels. 21

While the variety of alternatives to auto travel makes it diffi-

cult to determine the effect the widespread use of transit vehicles

would have on air pollution, it is clear that a beneficial effect on

air quality would result. Assuming the presently available bus

technology, studies have shown that two buses carpying 100 people replace

about 66 cars which carry an average of only 1.5 people. 22 More

sophisticated means of transit using alternative methods of propulsion

could have an even more dramatic effect on the level of air pollution

if available and used on a large scale basis.
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2. Mobility - Because our current emphasis in transportation

is on highway construction and maintenance, the automobile has become

a necessity of life, without which access to employment and to recrea

tional, educational and housing opportunities becomes a virtual impos-

sibility.

The "chicken and egg" question about which came first, the

automobile or the drive-in movie, becomes somewhat academic' to the

intercity resident who has access to neither. It really doesn't

matter whether urban sprawl necessitates the automobile or whether

the automobile encouraged and perpetuated urban sprawl. The point

is that millions of poor, elderly, and handicapped Americans are

immobile prisoners of a transportation policy which places them at

a wholly unfair disadvantage to the large majority of persons who

can afford automobile transportation.

In the Twin Cities area alone, 15% of all households (about

86,000) did not own an automobile as recently a-s 1970. 23 The problem

of mobility under our present automobile-dominated transportation

policy becomes especially acute in certain portions of a given city.

For example, within the Model City area of Minneapolis in June of 1970,

one-third of all households did not own a car and one-half of the carless

households had an annual income of less than $3,000. 24

Such a lack of mobility inevitably increases the difficulties of

locating meaningful employment. While other factors must certainly

enter in, a lack of mobility has no doubt contributed to the 11.4%

unemployment rates of residents of the Model City area in JUly of

1971 as compared to a city-wide unemployment rate of 7.2%.25

In testimony delivered to this committee, the Greater Metro

politan Federation stated that 50% of the unemployed residents in

the above study area did not have a car available for daily use. 26
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The Federation's testimony related the severe problems experienced

by Model City agencies such as the Concentrated Employment Program

in placing otherwise qualified persons in job opportunities located

at such a distance from the applicant's home that automobile transpor

tation was a necessity for acceptance. The Federation urged the adoption

of a "balanced transportation financing pOlicy" which would help to

equalize the opportunity for mobility of all citizens.

3. Land Usage and asthetics ~ Almost by definition, our present

highway-orientated transportation policy necessitates the building of

massive freeways which impair prudent land usage and disrupt the lives

and property of persons unfortunate enough to live in the path of

freeway development.

Generally speaking, highways require large amounts of land in

places where it is in shortest supply. In the average American oity

40% of the high-density downtown area is devoted to the autombile. 27

Without the need for massive freeways, bridges and approaches, not to

mention the needed parking lots and ramps, a significant portion of

that land might be converted to taxable commercial use or used for

recreational purposes.

Beyond the value of space required to continue the unimpeded

building of highways is the fact that highways require land in a

nearly straight line. Without careful preplanning, such construction

often leads to serious disruption of previously unspoiled natural

land invaluable ecologically and esthetically for that very reason,

and to the filling of marshes and wetlands of critical ecological

importance.

Not only does continued emphasis on the building of highways

interfere with the ecology of plants and animals but, especially in

our metropolitan urban centers, our present unbalanced transportation

-38-



policy continually disrupts the lives of countless citizens who

live in or near the path of freeways. It is a cruel irony of

our political system that those whose personal lives are most

likely to be disrupted by the divided neighborhoods, the dangerous

air pollution, and the annoying noise of uncontrolled freeway con

struction and at the same time the most likely to benefit from a

greater emphasis on transportation alternatives are in the least

favorable political position to make their views felt at the decision

making level. It is only in very recent years that those whose lives

stand to be disrupted by the construction and usage of freeways near

their homes have organized successfully to halt or prevent freeway

construction. Transportation policy-makers need to take note of the

growing pUblic discontent with our unbalanced urban transporbation

system in making policy decisions which will affect the growth and

usage of transportation services for generations to come.

4. Safety and Personal Time Consumption-The cruel slaughter

on American highways has reached a level of national shock and alarm.

In 1970 alone, nearly 55,000 persons died and over 2 million persons

were injured in highway traffic accidents. In over 14 million accidents,

property damage resulted in an estimated $13,600,000,.000 burden on the

American public. 29

While one must be careful in interpreting data comparing the

safety of different types of passenger vehicles, it is quite clear

that the automobile is the most deadly of all passenger vehicles

in widespread use. The following data, provided by the National

Safety Council for 1970, demc~strates that fact. 30
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Type of Vehicle No. of Deaths No.Deaths/lOO,OOO
Passenger Miles

Passenger Cars and taxis 34,800 2.10

Buses 130 0.19

Railraod passenger tratns 10 0.09

Scheduled domestic airlines 0 0.00

Note: While the total number of deaths for each type of
vehicle is somewhat misleading because of the much greater
use of automobiles as a method of transportation, the
figures in the right-hand column provide a realistic com
parison of relative safety of the listed vehicles.

In addition to the toll of human lives ~nd property exacted by

our present unbalanced transportation policy, increasing reliance on

automobiles as a means of transportation makes a twice-daily disruption

in the lives of each person who drives to and from work in our major

urban centers. In addition to contributing to the number and serious-

ness of traffic accidents, the rush-hour traffic congestion which

occurs twice daily in every major urban center has a way of cutting

into the leisure and work time available to every commuting American.

Countless traffic delays and tieups have a way of eating into each

d~y of nearly every urban resident's life - delays which increase in

length each year and which will continue to increase so long as our

self-imposed reliance on the automobile continues.

5. Energy Consumption - A somewhat separate, yet related

environmental impact of our present perpetuation of an unbalanced

transportation policy is the accelerating depletion of our nation's

major sources of energy.
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Transportation sources account for about 24% of the total energy

consumed in the United States, or about 100 billion gallons of

petroleum. 31 This figure represents more than one-half of the

174 billion gallons of the world'~ fast-waning petroleum fuel

supply consumed each year in the United States. 32

Studies have shown that the typical automobile travels

10,000 miles per year and in so doing uses an average of 670 gallons

of fuel. 33 This 670 gallons amounts to about 2 tons of fuel annually

or twice the weight of the car. In 1960, there were about 150

million automobiles in the world consuming about 300 million tons

of petroleum. 34

In comparing the energy usage of various kinds of urban trans

portation, the automobile becomes a major culprit in the rapid deple

tion of our irreplaceable supply of fossil fuels. In measuring the

fuel efficiency of cars, buses,·, and commuter trains by the number

of passenger miles travelled per gallon, the automobile is about

three times as inefficient as the commuter train and ten times as

inefficient as the bus. 35

As we continue to burn up irreplaceable fossil fuels at an

unprecedented rate, a noted transportation energy expert, Dr. Richard
I

A. Rice of Carnegie-Mellon University, has predicted that "perhaps

as much as a fifty to seventy per cent reduction in urban motoring

and a substitution of even amounts of walking, cycling and mass

transit will be needed to produce a noticeable effect on urban

transport energy consumption."36

In addition, of course, to the increasing amounts of fuel

required to propel automobiles is the ever-accelerating quantity

of fossil fuels and other raw materials which are required to
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produce and equip them. While the committee does not have access to

data which would precisely define the amount of energy consumed in

the production and equipment of automobiles, such information must

certainly be considered in at least a general way in an overall

determination of the social-environmental consequences of our present

auto-dominated transportation policy.

Our present transportation policy, emphasizing and encouraging

the auto, appears to be racing headlong into a wall - the absolute

constraint of exhausted energy. Neither the public officials of this

state or of this nation can responsibly perpetuate a transportation

policy which provides for a system which may become absolutely unusable

for the vast majority of our citizens.

Our present perpetuation of an unbalanced transportation policy,

then, does have a tremendous impact on our natural and social environ-

ment ranging from the pollution of our air, disruption of our neighbor

hoods to the perpetuation of economic and social disadvantages. Con-

tinued overdependence on the automobile as a means of urban trans-

portation demands a careful weighing of its high social costs against

the advantages which have made it so much of a way of life for most

Americans. The committee has made such a careful weighing an important

consideration in making its recommendations on a transportation finan-

cing policy for Minnesota.

F. Effects of Branch Line Railroad Abandonment on State Transportation
Financing Policy

In the course of its study, the committee also considered care-

fully the potential impact which abandonment of branch railroad lines

might have on future transportation needs in Minnesota, since widespread

abandonment of branch line railroads in rural Minnesota would require a
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massive increase in construction and upgrading of highways to

handle the need for alternative methods of freight transportation.

The issue is closely related to the committee's consideration

of Article XVI of the Minnesota Constitution, since it has a potentially

great impact on priorities for transportation financing policy in years

to come.

1. Current Situation - Rural Minnesota has a long history of

reliance on railroads as a method of transporting farm products out

and manufactured goods in. Many rural communities were initially

established by the railroads to serve as marketing centers for nearby

farmers. It was then the practice to space the communities at 7 to

10 mile intervals on the railroads to insure every farmer a marketing

center within a day's traveling distance by horse-drawn wagon.

According to the State Public Service Commission, Minnesota

presently has nearly 12,000 miles of railroad trackage operated by

18 railroads. 37 Over 90% of this trackage is owned and operated by

the nine Class I railroads operating in the state. 38 While precise

figures are not available, it is apparent that a substantial portion

of this trackage is in the form of branch lines and subject to possible

abandonment review by the railroads.

The key consideration to this committee is the potential

impact of large-scale abandonment of branch lines on the needs of

communities deprived of rail service. According to the Minnesota

Department of Economic Development, there are presently 157 incor

porated communities, 24 unincorporated townships, and 101 other unin

corporated areas served by railroad lines but having less than 9-ton

road limits. 39 Of these communities and townships, 115 have a total

of 177 grain elevators. 40 Since the need for upgrading highways would

be largely created by these grain elevators, the 115 communities
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referred to above are the ones most likely to require upgrading of

highway service as a result of large-scale branch-line abandonments.

Present and projected plans for abandonment of branch rail

lines were spelled out in a February, 1972, report of the Minnesota

Public Service Commission and in testimony by major railroads to

this committee on June 29, 1972. 41

In this testimony, several railroads and the Minnesota Railroad

Association emphasized that they did not have a "master plan" for

abandoning railroad service to rural Minnesota. 42 Rather, they indi

cated that each line is carefully evaluated, using varying sets of

criteria, before making a decision to seek abandonment. The criteria

for evaluating branch lines varies from line to line and may include

economic factors such as the total amoun~ of freight revenue generated

over a line annually, the per-mile revenue generated over a line

annually, the number of carloads per mile per year carried over a line,

etc. 43 Other evaluation factors cited were the nature of the economic

viability of t~e area, and general public and governmental attitude

toward the railroad within a given state or area.

Using these kinds of criteria, several railroads testified

that substantial branch-line trackage is now under evaluation with a

possible eye toward application for abandonment at some future date.

One of the more candid lines, the Chicago and Northwestern, feels

that its total trackage has to be reduced by approximately 2.5% in

order to really serve the "public interest" of the Midwest by "making

the agricultural products of the Midwest competitive in world markets.,,44

In a highly controversial report released in 1971, the Land 0'

Lakes Company has predicted that rail service to most of rural Minne

sota will be sharply curtailed by 1980. The report, distributed to



member cooperatives, urges that decisions on expansion of facilities

be made accordingly.45

The Land 0' Lakes projections, which have been disputed by the

railroads, were based on three assumptions: 1) branch lines will

be abandoned by 1975; 2) lines that have a weight-carrying capacity

of less than 263,000 pounds will be phased out by 1975; and 3) lines

that have a weight-carrying capacity of at least 263,000 pounds must

connect points that will move an adequate volume of products to

generate an income for the railroad companies. 46

In order for railroads to operate a line profitably, the line

must be able to carry heavy weights for considerable distance. It

was for this reason that Land 0' Lakes used assumptions (2) and (3)

above. The 263,000 pound requirement is based upon the premise

that a line must have this carrying capacity to move lOa-ton hopper

cars, which are anticipated to become more numerous in the future.

The elimination of lines that have a weight-carrying capacity of

263,000 pounds was made after projecting future traffic volumes.

The Land 0' Lakes study contemplates that abandonment of

branch lines will continue until they become non-existent, because

these lines generate very small revenues for the railroads. In

addition, the condition of many of these lines would require high

dollar investments for upgrading.

LandO' Lakes does, however, recognize that an analysis of

this nature has its limitations: 1) certain branch lines may be

retained if they move a considerable volume of traffic; 2) legis

lation, both proposed and not yet proposed, could alter the study's

projections. 47

Although the validity of the Land 0' Lakes report may be

questioned because of the above factors and the contrary testimony
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of the railroads, it does point up the important role which rail-

roads have in determining economic growth and development in rural

Minnesota and the potential impact of large-scale abandonment on

the pattern and growth of population in areas which now rely heavily

on branch line rail service.

2. The Potential Economic Impact - In the absence of both

rail transportation and upgraded highways, economic development,

and even continued survival, could be made increasingly difficult

for hundreds of small communities in rural Minnesota. In framing

transportation financing policy for the future, this fact must be

considered. The policy of knowingly allowing certain communities

to pass out of existence must be weighed against the expenditure

of large amounts of money on highway construction and upgrading

in rural Minnesota.

In testimony to this committee, Assistant Highway Commissioner,

F. C. Marshall, predicted that $174 million would be required in

construction costs alone to give all Minnesota communities access

to nine-ton roads. 48 He predicted that additional costs for right-

of-way acquisition or improvement of local roads, not to mention
.

ongoing maintenance costs, would have to be included in arriving

at a total estimate of the cost of upgrading all state highways to

nine ton capacity. Assistant Commissioner Marshall further pointed

out that the Land 0' Lakes study predicted that it would cost $79.7

million to provide unrestricted highway access to communities

affected by the railroad abandonments predicted in the study.

3. Potential Resolution of the Problem - From its very brief

examination of the problem of railroad abandonments, the committee

is in no position to recommend specific action. The committee does,

however, refer to the Legislature the following proposals, with the
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hope of provoking further study of a pressing problem. We might

follow one of these courses:

(a) Hold the line against railroad abandonment: Some would

have the State Legislature, the Congress, and the regulatory

agencies (the Interstate Commerce Commission and Public Service

Commission) impose tough restrictions on the abandonment of addi

tional trackage by railroads. Present rail service could then be

retained in all communities but the future economic viability of

railroad service as a whole might be severely clouded.

"(b) Allow abandonments and replace with upgraded highways:

As mentioned above, projected rail abandonments could be allowed

to take place and the lost transportation service replaced by

upgrading highways in a number of communities. Again, the enormous

costs of such an undertaking would have to be weighed against a

pOlicy of "natural selection" to determine the future growth, or

even the existence, of each locality.

(c) Subsidize railroads to operate the branch lines: In order

to avoid the cost of building and upgrading highways to a number of

communities to compensate for rail service abandonment, railroads

could be directly subsidized to maintain branch line service. Such

an operation is currently in effect in Canada through a statutory

provision for subsidization of branch lines that the government decides

should be maintained. 49 Accounting procedures determine annually

the out-of-pocket loss on the particular line to be retained, which

losses are then paid by the government. Judicial review would no

doubt be required to determine whether such a venture would qualify

under Ar"ticle IX, Sec. 1 of the Minnesota Constitution as an expen

diture of state tax receipts for a "public purpose." If not, such
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subsidization plan would require a special constitutional

authorization.

(d) state ownership of branch line railroad lines: In testimony

before this committee, branch line railroads were several times

referred to as the "potential" passenger lines of the 1970's -

meaning, of course, that they were economically unproductive to

the railroads and doomed to probable extinction. To prevent total

elimination of passenger rail service, the federal government was

finally required to go into the passenger railroad business through

formation of the National Railroad Passenger Corporation (Amtrak)

in May of 1971. Another policy decision might have to be made at

some future date that the continuation of branch line service to

rural areas of the State is so important that the government must

assume responsibility for providing that service. Again, State

constit~tional questions involved in such a venture would have to

be resolved.

,

4. _Pending Federal Legislation - As mentioned above, altera-

tions in public and governmental attitudes toward railroads is one

of the factors which could affect the level of requests for branch

line abandonments in the future. As a result, a brief overview of

present procedures for abandonment and pending federal legislation

on the subject might be helpful in evaluating the above discussion.

Present procedures for abandonment: Under present procedures

for considering applications for railroad abandonment, the burden of

proof is on the applying railroad company to demonstrate that "public

convenience and necessity" will not be undermined by the proposed

abandonment. 50 In making such a determination, the Interstate

Commerce Commission considers such factors as the economic viability

of the line, available alternative methods of shipment, and the
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transportation needs of the area served by the line. 5l

After hearing the eVidence, either in a public hearing or in

briefs filed by the railroad and users, the ICC examiner then issues

his finding on whether the "public convenience and necessity" would

or would not be undermined by the proposed abandonment and the

abandonment is either granted or denied. Appeals are thereafter

possible through both the ICC and the federal courts. 52

According to the Minnesota Public Service Commission, appli

cations for approximately 27 abandonments have been made in the

State in the past five years. Of these applications, 15 were granted

in total, 3 were granted in part, and 9 are still pending before

the ICC.53

Legislation proposed by Senator Vance Hartke: As a part of

a comprehensive bill which seeks to make railroads more economically

viable and competitive, Senator Vance Hartke of Indiana has proposed

that an alteration be made in present procedures for considering

railroad abandonments. 54 The major change proposed in the Hartke

proposal is that, in making its determination on whether or not to

allow abandonment, the ICC could "consider" certain economic factors

such as "losses in operating the line to be abandoned, as measured

by total costs of service including capital and maintenance cost to

continue the line at a physical standard necessary to provide safe,

reliable, and efficient service; extent of actual use of and need

for the line by shippers or receivers; and the development of an

efficient and economic transportation system" but that "no such

finding (allowing an abandonment) shall be made unless continued

operation of the line proposed to be abandoned will produce suffi

cient revenue to' cover the relevant variable costs of handling

traffic to, from, and beyond the line."

-49-



Legislation proposed by the Department of Transportation: In

another bill introduced at the request of the Department of Trans

portation, additional specific criteria are spelled out to govern

the ICC in determining whether or not the "public convenience and

necessity" would be undermined by a proposed abandonment. 55 If

upon complaint to the ICC by a user, it is determined that the

proposed abandonment would substantially injure the user, the aban

donment may be suspended for six months. During this period, the

ICC must determine whether the line lost money in the past twelve

months. In determining losses, the bill adopts a standard based

on the variable costs of the line or operation in question.

For light density lines or operations defined in the bill as

those failing to generate at least one million gross ton miles of

traffic per mile over the twelve-month period prior to the applica

tion, where losses ~an be presumed, the bill does not require that

the railroad initially demonstrate losses~ Where the ICC finds that

a particular line or operation is covering its variable costs, the

application must be denied, except that no application shall be

denied if the continuation of such line or operation would require

the making of capital improvements, the economic cost of which will

not be eovered by an excess of revenues over the variable costs of

such line or operation over the life of such improvements. I If the

railroad did lose money, and shippers have effective substitute

service available, the application must be granted. At the end of

this period, the ICC must grant abandonment unless revenues are then

found sufficient to meet variable costs through, for example, improved

operating efficiencies, rate adjustments, or direct financial com

pensation from private or governmental entities.
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Sponsors of the bill claim that the proposed sequence of

steps and precise standards required for settling abandonment

cases "should reduce the expense and delay of abandonments, while

protecting the interests of users substantially affected by an

abandonment." It is not difficult to see, however, however, that

both bills could only serve to accelerate the abandonment process.

It should be noted that both bills contain comprehensive

proposals aimed toward insuring the future economic viability of

railroads, either by providing financial assistance to railroads,

by encouraging railroad investment in more efficient equipment, or

by eliminating discriminatory state taxation policies toward

railroad companies.

While neither of the above proposals seems likely to be enacted

into law during this session of Congress, the committee feels that

progress of these or other future proposals should be considered

carefully in the determination of overall transportation financing

policy in Minnesota.

G. Committee Consideration

During the many hearings which the committee held, many trans

portation related problems were raised by both witnesses and

committee members. Residents of rural Minnesota are genuinely con

cerned that their towns and villages may not have adequate trans

portation facilities to ship goods and products the year round.

Virtually every town would like a nine ton capacity road providing

year-round, all-weather access. The cost of such a system, according

to the Minnesota Highway Department, would be prohibitive, apparently

beyond the capacity of this State to provide. Using the available

money wisely requires that such roads be built only into regional

growth centers. Dwindling rural population, especially the loss
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of the young, will become even more serious in the future; only

then will the loss of rural vitality be really experienced. Many

rural witnesses see better roads as a means of attracting industry

and retaining their young people. Although it is true that industry

will not locate where adequate transportation facilities do not

exist, there is no assurance that industry will automatically and

inevitably be attracted by new roads. The State Legislature must

insure that all factors for runal growth are present before approving

massive expenditure for roads to a particular area. Doing it solely

for the hope of attracting industry and jobs and retaining rural

population and vitality may be both fruitless and wasteful.

Rural towns are losing rail service. During the past year

less than carload lots shipments have been discontinued throughout

Minnesota. Trackage is being abandoned. Because of the potential

loss of such rail service, many towns, especially those with grain

and fertilizer facilities, are gravely worried about the lack of

nine-ton all-weather roads. The Legislature should look carefully

at such abandonment and weigh the cost of requiring rail facilities

to remain open against the cost of constructing and maintaining the

roads. In some cases abandonment will be justified. Some towns

currently serviced by branch lines have had no rail shipments for

over a year. In fact, such towns are getting along without either

rail shipments or a nine-ton road. Certainly, the Legislature

should not waste money on unnecessary construction.

According to many witnesses, the Highway Department is unre

sponsive to their needs. Either roads weren't built, they were

built in the wrong places, they were too expensive for local parti

cipation in the widening processes, by-passes were not constructed,

or state requirements for local participation were beyond their



financial capacity. Incongruously, in spite of such criticism,

local witnesses were often opposed to any change in Article XVI

which would provide for legislative control of the State Highway

Department.

The trend in public attitude seems to be toward more local

participation in the making of highway decisions. In its proposed

policy position of June 16, 1972, the League of Minnesota Munici

palities urged greater influence by local officials in the alloca

tion of trunk highway funds.

Some rural businessmen believe that the cost and time of shipping

products would be substantially reduced if expressways were constructed,

especially along Highway 12 in west central Minnesota. This feeling

was expressed strongly by Litchfield business people to the Commis

sioner of Highways. The potential conflict between statewide interest

and local interest was indicated in one of the letters which ex-

pressed the belief that the residents of Minneapolis and St. Louis

Park who banned together in opposition to I-394 were acting strictly

out of selfishnffis and that the greater interest demanded that the

road be built. There is no doubt that the cost to the shipper would

be reduced, but the State must ask whether that shipping cost saving,

is outweighed by the additional expenditures for all tHe people of

the State for upgrading the highway system.

H. Committee Recommendation on Article XVI

Bef;ore proceding to a substantive recommendation on highway

provisions of the Minnesota Constitution, the committee is referring

to the Commission's Committee on Structure and Form recommendation to

delete the language in Article IX, Sec. 5, which duplicates the author

ization in Article XVI, Sec.IO, to collect a gasoline tax and dedicates
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the funds raised from such a tax to the construction and mainten

ance of highways.

In considering the various alternatives available in arriving

at its recommendations regarding Article XVI, the committee took

note of the impact which the automobile has made and is now making

on our natural and social environments. To combat this impact, the

committee wholeheartedly supports the development of attractive

transportation alternatives, the development of more efficient auto

mobile engines, and mandatory installation of effective pollution

control devices on all motor vehicles.

Despite all its shortcomings, however, the automobile has con

tributed immeasurably to the growth, development and mobility of

the American people. Americans are now irretrievably dependent on

the automobile as a means of transportation. It is a necessity of

life for millions who use an automobile for employment, recreation,

or other forms of economic and social activity.

Because of this dependence and reliance, the committee feels

we must, at least at present, continue to adequately fund highway

construction and maintenance. Failure to continue such a policy

would mean a swift deterioration of the mobile status of millions

of Americans, a deterioration which the American people will not

allow to occur.

It is a stark reality that constitutional revision requires

enthusiastic popular support from all areas of the State. In its

hearings, the committee found support for undedication of highway

funds only in the metropolitan areas, and even there, support was

nowhere near unanimous. From its hearings, the committee has con

cluded that any substantial tampering with Article XVI would be

politically unrealistic and that any amendment which proposed to
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do so would be overwhelmingly defeated.

This recommendation of the committee does not reflect oppo

sition to mass transit. We are aware that transportation alterna~ives

are and will be required to meet the varying needs of our State.

Financing these alternatives should be provided, however, from other

available sources, as at present. A balanced transportation policy

can thus be provided without disrupting the lives and incomes of

the millfons of Americans who so heavily rely on the autombbile for

the convenience and mobility which it provides.

With all of these considerations in mind, the committee recom

mends no change in that part of Article XVI which dedicates motor.

vehicle and gasoline taxes to the construction and maintenance of

highways.

As has been noted earlier in this report, Article XVI also

suggests mileage limitations for streets and highways eligible for

state aids and imposes restrictions on the highway bonding authority

of the state, both in terms of total building authority ($150 million)

and interest rate (5%).

The Legislature has acknowledged the meaningless nature of

the suggested mileage limitations by extending them as the Article

provides it may. The limitations on bonding authority and interest

rates are much better left to the Legislature, to alter as changing

circumstance might require.

Accordingly, the committee recommends repeal of mileage, interest

and bonding restrictions currently imposed on the Legislature by

Article XVI.

The committee also recommends that a comprehensive study be

undertaken to determine the need for revision of the state-aid dis

tribution formula currently provided in Article XVI.
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I. Minority Recommendation

Understanding the problems and faced with the current con-

stitutional provisions, the committee considered the following

alternative proposals in the formulation of a substantive recommen-

dation:

5.

6.

1.
2.

3.

4.

Leave Article XVI unchanged.
Amend Article XVI to eliminate interest, bond and
mileage limitations.
Amend the apportionment formula for division among
the three funds.
Amend the Article to permit the Legislature to define
purposes.
Amend Article XVI to permit a percentage of funds to be
used for other purposes. Essentially, that is, create
a transportation fund.
Create a single transportation fund with legislative
authority to apportion as necessary.
Retain the current highway fund and create a new separate
dedicated fund for mass transit purposes.
Eliminate all dedicated highway funds, leaving the entire
matter to the Legislature.

The minority feels that Proposal 1 does nothing to resolve

7.

8.

current problems and is rejected as inadequate. Number 2 only

resolves the recent problem caused by high interest and excessive

Highway Department demands. Proposal 3 needs more careful study

and evaluation before a specific recommendation could be made.

Proposal 4 would greatly increase flexibility, permitting use of

the user tax fund to pay the full cost of highways. Funds could be

expended to eliminate auto-caused air pollution, for example. A

dedicated fund is maintained by proposal 5. As such it still has

the inherent rigidity undesirable in constitutions. Fear of inadequate

planning time and of financial commitment are two reasons frequently

offered for retaining dedicated funds. Proposal 6 meets those
•

objections, yet provides much desired flexibility to the Legislature

to promote the changing needs. Proposal 7 is less desirable since

it would tend to be more rigid. Obviously, the most flexible
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approach is the elimination of all dedicated funds_,leaving the allo

cation matters to the Legislature. Consequently, the minority

recommends the repeal of Article XVI. The recommendation of the

minority to repeal Article XVI is based both on principle and on

policy.

In order to function in a responsible and responsive manner,

the Legislature must be free to make and implement major policy

decisions which affect large numbers of residents of the State. In

order to so act, the Legislature must be free to appropriate funds

as changing demands upon the State's priorities become evident.

The voters of this State elect legislators every two or four

years and expect that they will represent them in a responsible and

responsive manner. The minority is confident that the Legislature

can be trusted to establish a state transportation financing policy

which will best meet the needs of all the people of our State. Such

confidence is already merited by the Legislature's responsible handling

of financing policy for other major components of the State budget

and the minority has no reason to doubt that transportation financing

would be handled by the Legislature in a responsible manner. Failure

to assume such responsibility will no doubt result in new legislative

faces more attuned to the wishes of constituents.

The minority also supports the undedication of highway funds

on policy grounds. Despite taxes on motor vehicles and gasoline,

the automobile is not coming close to paying for its enormous cost

in depleting our natural and social environments. We must move

toward a more balanced transportation financing policy in order to

allow and encourage the existence of the kind of transportation

alternatives which will be required to meet the needs of tomorrow.
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The magnitude of the current transportation policies is re

flected in the growing support for undedication of highway user

taxes at all levels of government. Secretary of the u.s. Department

of Transportation, John Volpe, recommended to Congress a "Federal-Aid

Highway and Mass Transportation Act of 1972" which would establish a

new urban transportation program for financing urban mass transit and

highway projects. It would delegate much of the authority to determine

how the funds were to be spent to local authorities. Funds would be

provided by current user taxes and appropriations. In addition, the

act would provide a rural general transportation program while con

tinuing existing primary and secondary federal aid highway system~ 56

Recognition of the inseparability of urban problems from trans

portation problems was also made by the Democratic National Conven

tion in its platform, when it called for the creation of a single

transportation trust fund permitting greater local decision-making.57

Such a balanced and flexible transportation policy could still

provide the same or even higher level of transportation service for

rural areas of the State. The minority is confident that the Legis

lature would continue to provide for a comprehensive program of highway

construction and maintenance for rural Minnesota.

The minority is not unaware that such a proposal is bold and

controversial. Its adoption will require a dedicated effort of all

those who desire a continuation of the kind of opportunity for

mobility which has allowed the growth, deve+opment, and individual

fulfillment which we as a nation have been fortunate enough to

experience.
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IV. RAILROAD PROVISIONS

A. _~_lickgro_unc! al}d Present Provisions

Two provisions of- the present Minnesota Constitution relate

directly to railroads.

Article IV, Sec.32(b), requires that any change in the taxation

of railroads on a gross earnings basis be submitted to the voters for

their approval in a popular referendum.

Article IX, Sec. 15, re~tricts the bonding authority of muni

cipalities to aid in the construction of railroads to 5% of the

value of taxable property within the municipality.

B. Committee Consideration and Recommendation

To determine the position of railroad companies which serve

Minnesota concerning the constitutionally frozen tax~tion policy

provided in Article IV, Sec. 32(~\, the Transportation Committee

held a joint hearing with the Commission's Finance Committee on

June 29, 1972. Because the issue of railroad taxation is more directly

related to the state's financial policy than it is to transportation

policy, the Trans~ortation Committee defers to the Finance Committee

for a recommendation on retention, repeal, or alteration of Article

IV, Sec. 32(a).

Article IX, Sec. 15 appears to authorize a limited expenditure

of pUblic funds by municipalities to aid in the construction of

railroads. If this interpretation is accurate, the section might

be, at some point in the future, a direct authorization for local

borrowing for the construction or maintenance of branch line rail

roads.

It is the committee's position that the provision is presently

obsolete and so recommends its deletion to the Commission's Committee
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on Structure and Form. If, in the future, constitutional authori-

zation is needed to expend state or lo~a1 funds for construction and

maintenance of railroad branch lines or mass transit systems, the

committee feels specific authority should be provided, not through

a constitutional provision originally drafted for other purposes,

but through a new constitutional authorization.

V. SUMMARY OF RECOMMENDATIONS

The committee recommends no change in the aeronautics pro-

visions of the Minnesota Constitution as detailed in Article XIX.

The committee recommends to the Commission's Structure and Form

Committee the deletion of Article IX, Sec. 5 which duplicates the

authorization in Article XVI, Sec. 10 to collect a gasoline tax and

dedicates the funds raised from such a tax to the construction and

maintenance of highways.

The majority of the committee recommends no change in Article XVI

as it relates to the dedication of motor vehicle and gasoline taxes

to the construction and maintenance of highways. The minorfty of

the committee recommends repeal of Article XVI and the statutory

disposition of all matters relating to surface transportation financing

policy.

The majority of the committee recommends repeal of mileage,

bond and interest limitations contained in Article XVI. Whether

or not Article XVI is repealed the committee recommends a compre

hensive study to determine the need for revision of the state-aid

distribution formula presently contained in Article XVI.

The committee defers to the Commission's Finance Committee on

a recommendation for deletion, retention or alteration of Article
•

IV, Sec. 32(a) which requires that any change in the taxation of
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railroads on a gross earnings basis be sUb~itted to the voters for

their approval in a popular referendum.

The committee recommends to the Commission's Structure and

Form Committee the repeal of Article IX, Sec.15 which restricts the

bonding authority of municipalities to aid in the construction of

railroads to 5% of the value of taxable property within the munici

pality.
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Persons and Organizations Testifying Before the Committee:

Februarz 3, 1972, St. Paul

Leonard Ramberg, Minnesota state Automobile Association
Verne Ingvalson, Minnesota Farm Bureau Federation
Mrs. Marlene Korna, Metropolitan Area League of Women Voters
Bob O'Brien, Operating Engineers Union Local #49
Albert Ross, Amalgamated Transit Union
Charles Dayton, Minnesota Public Interest Research Group
Connie Hinitz, Minnesota Public Interest Research Group
Robert Thornburg, Minnesota Petroleum Council
John Hoene, Minnesota Asphalt Pavement Association
Bill Peterson, Coalition Opposing the Freeway
Lawrence McCabe, Commissioner of Aeronautics
Doug KeIrn, Chairman of Metropolitan Transit Commission
Gene Avery, Metropolitan Council
F. C. Marshall, Minnesota Highway Department
Orvin Olson, Department of Economic Development

March 24, 1972, Duluth

Lloyd Shannon, st. Louis County Commissioner
State Senator Ralph Doty, Duluth
Carl Sivertson, St. Cloud County Engineer
Richard Wiman, Sierra Club
Charles Nickerson, St. Louis County Township Officers Assn.
Dorothy Nelson, Duluth
State Senator Florian Chmielewski, Sturgeon Lake
Dennis Johnson, Minnesota Highway Department
Edwin Hoff, St. Louis County Commissioner
Howard Patrick, Traffic Committee Studying Freeway, Two Harbors
Gwen Carlson, Duluth
Ken Paulson, County Engineers Legislative Committee
Herbert Evers, Oil Dealers of Carlton County

April 7, 1972, Marshall

Glenn Olson, Marshall
Lew Hudson, Highway 60 Action Committee, Worthington
Lyal George, Jackson Chamber of Commerce
James J. Wychor, Worthington Industries, Inc.
Norman Larson, Worthington
Jim Archbold, Marshall
George Abrahamson, President, Marshall City Council
Jim Miller. Cottonwood County Board
State Representative Harry Peterson, Madison
Robert Cudd, Clara City
Bob O'Brien, International Union of Operating Engineers, Local 49
Jim Ayers, Marshall Messenger

April 21, 1972, Rochester

Richard Spavin, Rochester Chamber of Commerce
Kenneth S. Umbehocker, Rochester Chamber of Commerce
Robert Pecore, Steele County Engineer



Elmer Morris, Goodhue County Engineer
Philip S. Duff, Jr., Red Wing Republican Eagle
State Senator Roger Laufenberger, Lewiston
E. F. Melody, Fairmont Chamber of Commerce
Ray Warden, Martin County Commissioner
George Cavers, Martin County Commissioner
George Jones, Fairmont City Council
Robert Peringer, Operating Engineers Local #49
Paul Hedberg, Blue Earth
John Patten, Mayor of Blue Earth
Paul Beyer, Faribault County Commissioner
Joe Dupont, Freeborn County Engineer
State Representative Dick Lem~~, Wabasha and Winona Counties
State Representative Victor Schul Goodhue

April 28, 1972, St. Cloud

Ralph Stock, Litchfield City Council
State Representative Bernard Brinkman, Richmond
Bruce Coddington, Litchfield Chamber of Commerce
William Radzwill, Dassel
M. C. Johnson, Mayor of Cokato
L. P. Ahles, Stearns County Highway Engineer
State Representative Jack Kleinbaum, St. Cloud
Don Volmuth, st. Cloud Chamber of Commerce
State Representative Howard Smith, Crosby
Dave Wilson, st. Cloud
Ouris Pattison, Willmar Opportunities
Ray E. Pederson, Mayor of Willmar
Duane E. Rumney, Willmar
Marvin Beach, Willmar Chamber of Commerce
Elroy AQgus, Kandiyohi County Engineer
Al Mueller, Highway 15 Action Committee
H. P. Suedback, Brown County Engineer
Joe Gracyzak, Hillman
John McQuoid, Little Falls
Douglas Henschell, Mayor of Milaca

May 4, 1972, Moorhead

Wendell HUber, Minnesota Good Roads
Robert Anderson, Vikingland U.S.A. Inc.
State Representative Willis Eken, Twin Valley
Ted Cornelious, Bemidji Chamber of Commerce
Leonard Dicke. son, Bemidji
Ernest Tell, Beltrami County Commissioner
State Senator Kenneth Wolfe, St. Louis Park
J. E. Rustad, Douglas County Commissioner
Vernon Korzendorfer, Becker County Engineer
Mrs. Roger Sipson, Moorhead
Virgil Tonsfeldt, Clay County Commissioner
Conrad Johnson, Barnesville Mavor
Dave Veldi, Moorhead v
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May 6, 1972, Minneapolis

Congressman Donald Fraser, Minneapolis
state Representative Tom Berg, Minneapolis
Warren Ibe1e, Metropolitan Transit Commission
Loren J. Simer, Minneapolis
Dr. Rodney G. Loper, University District Improvement Assoc.
Bob Patterson, Sierra Club
Mrs. Connie Barry, Concerned Citizens of East Bloomington
Tom Alberts, MECCA Youth Action Board
Mark SUllivan, Prior Lake
Peter Benzian, Minnesota Public Interest Research Group

May 12, 1972, St. Paul

John G. 01ine, Minnesota Pollution Control Agency
Gary Silberstein, Sierra Club
Edward E. Slettom, Minnesota Association of Cooperatives
Mrs. Naomi Loper, League of Women Voters of Minneapolis
Dean Lund, League of Minnesota Municipalities
Ralph Keyes, Association of Minnesota Counties
Marcia Townley, Greater Metropolitan Federation
Abe Rosenthal, Metropolitan Transfermans Association, Inc.
Bob Berman, American Institute of Planners
Herbert Hob1e, Minneapolis
Frank Burke, Longfellow Residents and Property Owners Organization, Inc.
Leo Borkowski, Winona County Commissioner
State Senator Roger Laufenburger, Winona County

June 15 2 19722 St. Paul

State Representative Ernest Lindstrom
Gordon Moe, Minneapo1irAssessor
F! C. Marshall, Assistant Commissioner of Highways
David Rademacher, Department of Economic Development
Arthur Roemer, Commissioner of Taxation
W. R. Salmi, Superintendent of Schools, Proctor

June 29 2 1972 2 St. Paul

Gordon Forbes, Minnesota Railroads Association
Richard Freeman, Chicago and Northwestern Railroad Company
W. R. Allen, Burlington Northern Railroad Company
Harold Hoelscher, Land 0' Lakes, Inc.
Curtiss E. Crippen, Chicago, Milwaukee, St.Pau1 and Pacific Railroad
Ray Smith, Soo Line Railroad Company
J. Frank O'Grady, Duluth, Missabe and Iron Range Railway Company
Phillip Stringer, Chicago, Rock Island and Pacific Railway Company
David Boyer, Minneapolis Northfield and Southern Railway
Thomas Fearnell, Duluth, Winnipeg and Pacific Railway Company
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