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This is an update of the report you requested the employer 
members of the Minnesota Workers' Compensation Advisory 
Council to undertake in 1986. It encompasses a technical 
review of workers' compensation in Minnesota, focusing on 
overall effectiveness of the 1983 reforms, systemic goals, 
and how our WC system compares with those of other states. 

The report is in four parts. The first part is a general 
overview of the history of Minnesota's WC system, detailing 
where we came from and why. The second part is an as
sessment of current systemic costs. And the third part con
tains a number of issues and proposed solutions, followed by 
a fourth part, a general conclusion. 

The report is intended as a catalyst for discussion and fur
ther research, and not as a definitive document in its own 
right. Full analysis of the issues involved in the workers' 
compensation system depends ·on the availability of data not 
yet in existence. But the report might be of assistance in 
evaluation of that data. 
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I. General Overview 

~ackground: Workers' Compensation is a system invented by Chancellor 
Otto Von Bismarck in Germany over 100 years ago to pro
vide prompt, uncontested (presumably) but limited (also 
presumably) coverage for injuries suffered at the 
workplace. It was adopted in one form or another in most 
of the industrialized world by the early 20th century. 

Theory: Rather than require an injured worker to demonstrate 
fault or negligence on the part of an employer in order 
to collect damages, workers' compensation systems 
generally adhere to a "no-fault" concept. Two things 
must be demonstrated: 

1. The worker is hurt, or impaired to a specific degree; 
and 

2. This disability has a substantial relationship to the 
workplace. 

Having established these points, the inquiry is 
theoretically at an end. The injured worker becomes en
titled to one or more of a variety of benefits. 
Typically, these include: 

1. Full health care cost coverage; 

2. Loss of wage benefits during periods of inability to 
work (commonly called "temporary total" or "permanent 
total" benefits); 

3. Additional benefits based on permanent disabilities 
(commonly called "permanent partial" or benefits); 

4. Partial benefits to bridge the gap between former 
salary levels and new levels at a lesser job, if 
necessary (commonly called "temporary partial" 
benefits); 

5. Death benefits, rehabilitation and retraining costs, 
etc. 
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Recent Minnesota History: 

Our state's benefits were essentially static for a con
siderable period lasting until the early '70's. Reforms 
instituted during that period were probably overdue, but 
their sweep extended further than even their authors en
visioned. 

The concept of "supplemental benefits" was one of the 
first major changes, introduced in 1972. It provided for 
augmentation of income replacement percentages for low
income workers and long-term disabled people. The 
increases were initially "capped" at a specific (and low) 
dollar level, but later were annually increased and ul
timately allowed to float in accordance with a specified 
"index" figure. The amount is now over 400% larger than 
the original supplemental amount. 

Major structural changes were made in addition to benefit 
level increases, specifically with the adoption of 
statewide weekly average wage as a maximum benefit and 
all the other various benefit components being tied to 
this annual float upwards, including an escalator clause 
incorporating cost of living increases for long-term in
juries. 

The old system (similar to the ones most commonly found 
in other states) had provided for weekly "wage-loss" 
benefits of finite duration ("temporary total"). At the 
end of that time, benefits could be continued for a 
specified period in the event of permanent disability. A 
detailed schedule for the number of additional weeks was 
provided (e.g. "X" weeks for an arm, "Y" weeks for a 
back, etc.). The mid-70's reforms changed this system in 
several ways: 

1. The temporary total benefits were made potentially 
infinite in duration, thus exceeding the previous 
pombination of temporary and permanent benefits; 

2. The "temporary" benefits were "indexed"; 

3. Because the permanency benefits were now superseded, 
they took a new form, being made available to injured 
workers in lump sum upon proof of disability. 

4. Benefit levels were increased. 

Note: The "structural" changes were more significant in 
the long term than the "benefit" changes. 
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Conceptual Chart 

Old System: 

"T.T." "P.P." 

Is/ $I.$ I:!> lt-141 ------>I$ J .:$ l~Jsj 

Temporary weekly benefit 
received, subject to maximum 
duration. No "escalator" for 
COLA 

Revised System: 

"Permanency" award, specific 
amount of additional weekly 
benefits after "temporary" 
benefits expire. 

T.T. indexed to increase with COLA; made potentially infinite. 

P.P. payable as lump sum, up front, upon diagnosis. 

The result was a much more costly system, not just 
because of dollar amounts in schedules, but because of 
structure itself. Some parties with limited expertise in 
the area commonly expressed amazement that Minnesota 
could be so much more expensive than Wisconsin, for 
example, despite the fact that the statutory benefit 
amounts seemed to be closely comparable. Structure, not 
benefit amount, was the main reason, although there are 
substantial differences in certain benefit areas. 

-4-



Reforms of the '80's: 

Rising workers' compensation costs led to reform move
ments in a number of states in recent years. Florida 
adopted a "wage-loss" system which compensates only for 
loss of earnings (Professor Arthur Larsen at Duke Univer
sity is the best-known proponent of this approach). Min
nesota responded in a different way. After several 
landmark studies and several campaigns for reform, Min
nesota adopted a "two-tier" system, generally supported 
by business interests as a compromise, but strongly op
posed by organized labor. In essence, the system is de
signed to encourage return to work rather than to reward 
disability. The temporary wage replacement benefits are 
to last only until the injured worker attains "maximum 
medical improvement" ("M.M.I."). At that time, one of 
two alternative benefits is awarded. If the worker 
returns to suitable employment, he or she receives a lump 
sum benefit for any remaining permanent disability 
(called an "impairment compensation"). If the worker is 
not offered suitable employment within 90 days after 
M.M.I., that worker receives a weekly benefit for a 
finite period (called Economic Recovery Compensation) 
which will total a greater sum than Impairment Compen
sation. 

Conceptual Chart 

Two-Tiered System 

I~ I~ l ;# lit ~ "M.M. I. II ._ then, 
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Analysis: The incentives provided in the new system are an in
novative response to the crises created by the 1970's 
reforms. However, problems remain: 

1. The new system is quite complex. It demands active 
and effective management from the State Department of 
Labor and Industry. The 1987 legislation has at
tempted to simplify and streamline the system. The 
changes mandated by this legislation are still being 
implemented and the results are not yet clear. One 
major area of concern that was addressed was the so
called "Triple Track" system, which was abolished 
(see III (6), page 15). 

2. The system, although apparently an improvement over 
its predecessor, is still relatively expensive. As 
other, competing states adopt reform measures, our 
relative standing may continue to erode. Details on 
our competitive ranking are being compiled, but 
because our system is so "different" it is difficult 
to compare it with systems in other states. 

3. The need to find alternative, acceptable occupations 
that pay approximately what the employee was used to 
earning in his or her old capacity is particularly 
acute in cases where the former job was fairly high 
paying (e.g. construction, trucking, etc.) and the 
employee has no particular skills transferable to 
another line of work. 

4. The size of the lump sum awards appears to remain ex
cessive. 

5. Rehabilitation and medical costs remain high. 

6. Although indexing for temporary total disability 
stops at the point of maximum medical improvement, 
the availability of supplementary benefits effec
tively keeps alive the notion of long-term indexed 
wage replacement benefits. In McBride v. Leon Joyce 
Blacktop (WCCA 469-40-5382), the Workers' Compen
sation Court of Appeals held that an employee who was 
not entitled to temporary total benefits was 
nevertheless entitled to ongoing supplementary bene
fits. The case is on appeal to the Minnesota Supreme 
Court. 

Recent Crises: 

Despite the reforms of 1983 (and possibly because the 
full impact of those reforms has not yet been felt in the 
system sufficiently to affect costs significantly), wor-
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kers' compensation costs in Minnesota continue to 
increase. Some employers have reported increases in 
premiums of 200 to 300 percent, or more. Others have 
been more fortunate. The increases are due in part to 
the recent general crisis in property/casualty insurance, 
no doubt, but it also reflects imperfections in the cur
rent Minnesota WC system centered around the difficulty 
of providing suitable alternative employment for some in
jured workers and the continuation of lump sum awards, as 
well as high health care and rehabilitation costs. 

The property/casualty crisis in liability insurance can
not be blamed for Minnesota's cost load relative to other 
states, because the crisis has been a relative constant 
and equal factor throughout the country, yet we continue 
to see significant cost differentials in Workers' Compen
sation systems. This clearly demonstrates that the state 
laws and administration of those laws are the driving 
forces behind relative cost standing. 

Recent Legislation: 

Little was adopted in this area other than "housekeeping" 
legislation after 1983, until the 1987 session, which saw 
enactment of significant administrative reforms aimed at 
restructuring and simplification. The primary effort was 
to eliminate the "Triple Track" system and speed the flow 
of cases. Results are not yet conclusive. 
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II. Cost Analysis 

A broad-ranging discussion was held by the members on December 3, 
1986, followed by several conferences. This was supplemented by a 
number of conferences in the Fall of 1987. From those meetings, we 
have concluded that several points about Minnesota's present workers' 
compensation system should be made: 

1. The premise underlying the 1983 reform, which was to shift the 
system's emphasis from compensating for lost work and disability 
to encouraging return to work, is valid. 

2. Hard data to quantify the effectiveness of the 1983 reforms are 
still not generally available. Because the changes only apply to 
injuries sustained in 1984 and subsequent years, final costs for 
those injuries are not yet a significant part of the data base. 

3. The 1987 ratemaking report issued by the Workers' Compensation 
Insurers' Association of Minnesota indicates an overall rate 
reduction of 2.1%, the first such indicated reduction since 1972. 
This is not necessarily fully indicative of the effect of the 
1983 reforms because the ratemaking report is based on a 
complicated weighted average of experience over a ten year 
period, and only one of those ten years is a "new-law" year. 
Certain other indicators which are imprecise but focus more on 
"new-law" cases suggest a decrease of 8 percent in indemnity 
losses and 3 percent in medical losses. 

4. The 1988 ratemaking report has not yet been officially released, 
but apparently it will recommend an increase in overall pure 
premiums of about 10%. This is a trend in the opposite direction 
of that noted for the 1987 report, and further complicates any 
effort to accurately evaluate the effect of the 1983 legislation. 

5. According to the National Council on Compensation Insurance, wor
kers' compensation premium level revisions becoming effective 
during the first quarter of 1986 averaged a 13.8% increase (in 14 
states and the District of Columbia). Activities in other states 
are not known. 

6. These indications, confusing as they are, are subject to still 
further significant qualifications: 

a. Taxes and assessments were not included in arriving at the 
"pure premium" drop of 2.1% in Minnesota in the 1986 report. 

(1) In Minnesota, a "special compensation fund" exists, the 
cost of which, if added into the equation, would result 
in a 25% increase in indemnity benefits. 
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(2) For 1987, that 25% figure is increased to 31%. 

(3) As of 1986, it became clear that assessments soon would 
be levied on behalf of the "assigned risk pool". The 
last such assessment amounted to 15 million dollars and 
was levied over seven years ago. Pool volume more than 
quadrupled in just the last two years preceding 1986 
due primarily to artificially low prices set by the 
state which paradoxically have attracted employers to 
the pool, with premiums for calendar year 1986 at ap
proximately $80 million. As of 1984, the pool's in
curred loss ratio was over 165% (i.e. $165 was paid out 
in benefits and expenses for each $100 in premiums 
received), and the pool's "surplus" had dipped to a 
negative $24 million. It was evident that if the loss 
experience continued to deteriorate, the potential for 
future assessments of a very large magnitude payable by 
insurers (and therefore by insureds) and by self
insured employers would become very great. 

(4) In December of 1986 Commerce Commissioner Michael Hatch 
ordered a $39 million assessment to fund the then
identified deficit in the assigned risk pool, through 
an 8% add-on insurance assessment, with a 5% increase 
effective March of 1987 and a 3% increase effective in 
March of 1988. Also, Commissioner Hatch provided for 
overall increases in the assigned risk plan rates of 
over 6% in March of 1987 and an additional 17%, effec
tive September of 1987. These increases may or may not 
result in solvency, but the situation has clearly been 
ameliorated, at least for the moment. It would be 
desirable to implement legislative changes in accord
ance with #10 on page 17 to assure continued solvency 
and integrity in this fund, which is all the more im
portant because of the volume of business it does, ac
counting as it does for about 36,000 employers and a 
premium volume of around $100 million. 

(5) Minnesota is unique (almost - see Kentucky) among 
states in having a state-mandated monopoly reinsurance 
association, which covers all claims exceeding either 
$180,000 or $380,000 (at the insured's option), at 
premium rates which we understand will be 5.9% and 
10.9%. These premiums are "folded into" overall 
premiums, but they do not, nor are they intended to, 
cover all costs of these catastrophic injuries. Unlike 
other states, Minnesota has chosen to go "without in
surance" for claims which may exceed $3.4 million, op
ting instead to pay any excess amounts, and levy as
sessments on insurers and employers to cover these 
amounts, when the excess payments are actually made. 
The "funded" liabilities of the WCRA, that is those es-
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timated future costs for which adequate premiums are 
believed to have been collected, amounted to $276 mil
lion in late 1985 and climbed to $370 million in late 
1986. As of September 30, 1987 "funded" liability 
reached $417.4 million. 

In September of 1985, there was more unfunded liability 
($353 million) than funded liability; the ratio was 
about $5 unfunded in addition to every $4 that was 
funded, a cause for concern. One year later, in Sep
tember of 1986, the unfunded liability had climbed to 
$628 million, an increase in one year of almost $250 
million, equal to more than half the total annual wor
kers' compensation insurance premiums in the state. 
The ratio had become about $7 in "unfunded" liability 
for every $4 that is funded-,-a cause for more concern. 
As of September 30, 1987, the "unfunded" liability was 
only $1 million short of $800 million. The ratio of 
"unfunded" liability to "funded" liability has reached 
about 2:1. Even discounting these distant obligations 
for "present value," the amounts involved are sig
nificant, and the trend is also significant. 

(6) The state "guarantee" fund, intended to provide 
payments to injured workers in the event of insurer in
solvency, is currently levying the maximum permissible 
assessment of two percent on the total state insured 
base, as a result of several recent large insolvencies, 
and that amount reportedly is still insufficient to 
cover costs. 

b. Profit margins and all company operating costs are excluded 
from the pure premimum base rate reflected in the 2.1% dec
rease in 1986 and the increase represented in 1987. These 
expenses are substantial, of course, and are calculated into 
the overall rate increases granted in other-states. 

In sum, the message of the 2.1% decrease and the subsequent increase 
is mixed. Last year's news is good when compared with previous Min
nesota reports calculated on the same basis. The news is bad when it 
is understood that the "rules of the game" have been changed in recent 
years, in that more and more costs are shifting rapidly to funds, as
sessments and other "pots" of money that do not show up in the com
parisons. Without folding back in the costs of the special compen
sation fund, the assigned risk pool overruns, the unfunded liability 
of the Reinsurance Association, and the guarantee fund assessments, 
comparisons with earlier eras are impossible. These elements either 
did not exist then, were much smaller, or operated on a solvent basis. 
Without further adding operating expenses to the rates, comparisons 
with other states are inevitably inaccurate. And of course, this 
year's ratemaking report is depressing. 

-10-



Obviously, for comparison purposes, we have a classic "apples and 
oranges" situation. By hiding or dispersing the means of delivering 
compensation dollars in such a bewildering fashion, the state of Min
nesota has made it virtually impossible to compare costs with other 
jursidictions by "comparing" premium dollars. 

It is a fundamental truth that eventually someone will have to pay for 
whatever gets spent, no matter how intricate the funding mechanisms 
may have become. In the final analysis, the only appropriate method
ology for comparing systemic costs is to measure the volume of dollars 
being expended or encumbered for future expenditure. So far, little 
data of value relative to the new system is available. What little 
there was in last year's report suggested a decrease of sorts compared 
with old law experience, but the preliminary indications from the new 
report suggest otherwise. Further detailing, which is in progress, 
will be essential to arrive at any valid conclusion, however. Recent 
figures have actually led to a more confused situation than was pre
viously the case, a result which almost no one believed to have been 
possible. 
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III. Outline of Problems and Goals for 
1987 - 1988 Legislative Activity in Workers' Compensation 

1. Problem: Weekly benefits are too high. 

Recent studies by the Workers' Compensation Research Institute have 
shown that in many cases Minnesota's workers' compensation system re
places well over 100% of the income lost by individuals in the system. 
(see attached study, "A") This amount of replacement can be as high 
as 160% or more of previous usable income. This is excessive. 

There are four jurisdictions in the nation, Iowa, Michigan, Alaska and 
Washington D.C., which have moved to a "spendable earnings" basis for 
awarding benefits. The tables used by the state of Iowa are very 
clear on this topic and easily understood. These jurisdictions 
generally provide for replacement of 80% of spendable earnings by 
someone who is on workers' compensation. 

The WCRI data was calculated prior to significant income tax reform at 
the federal and state levels, and may have to be refigured. In any 
event, it appears certain that many recipients will continue to 
receive benefits in excess of former take-home pay. 

Also, Minnesota is in a minority of states which provide for automatic 
indemnity adjustments. Further, several states that had automatic 
adjustments have repealed them recently. 

GOAL: Adopt 80 percent of spendable earnings as basic benefits 
standard, with statewide average weekly wage as the maximum. 

2. Problem: Supplementary benefits and the special compensation 
fund. 

The Legislature should repeal the payment of supplementary benefits 
(prospectively), and the special compensation fund in an effort to 
simplify the administration of the system and to eliminate the costs 
associated with maintaining the special compensation fund. Ad
ditionally, the second injury fund should be repealed because of its 
administrative complexities and costs. Employment discrimination laws 
effectively prohibit discrimination on the basis of physical handicap. 

GOAL: Repeal second injury fund or significantly tighten up ac
cess to the fund, repeal the payment of supplementary benefits 
prospectively and repeal special compensation fund. 

3. Problem: Cost impact of automatic escalator clauses. 

Unlike most states, Minnesota provides for automatic escalating bene-
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fits of up to 6% each year for benefits paid after a valid claim is 
established. Whatever the merits of the notion of automatic es
calators may be, the fact of the matter is that they lead to cost 
increases not encountered in most other states. In fact, three states 
have recently abandoned their automatic escalators. 

GOAL: Repeal or limit the automatic escalators. 

4. Problem: Temporary Partial Disability payments are an emerging 
problem. 

Under the old law (pre-1984), temporary partial disability was paid to 
an injured employee who had the ability to earn a wage which was less 
than his preinjury wage. Temporary partial disability benefits are 
paid at the rate of two-thirds of the difference between the preinjury 
wage and the wage which the injured employee now has the ability to 
earn. (Example: An employee is earning $300 per week, is injured and 
becomes temporarily totally disabled. He has a wage loss of $300.00 
per week, and will receive a temporary total benefit of $200.00 per 
week. He cannot go back to his old job because of his injury. He 
later finds a lighter duty job at a lower wage of $150 per week. He 
has a wage loss of $150 per week, and will therefore receive a tem
porary partial disability benefit of two-thirds of his wage loss, or 
$100.00 per week). 

Under the old law, the "ability to earn" was the legal standard. Ac
tual earnings were evidence of the ability to earn, but not 
conclusive. (Example: The injured employee above did not accept the 
$150.00 per week job. At the hearing, the employer introduced 
evidence that the employee was physically able to do the job, and was 
therefore not temporarily totally disabled. The Compensation Judge 
could find him to be temporarily partially disabled. His compensation 
benefit would be changed from $200.00 per week (temporary total 
disability benefit) to $100.00 per week (temporary partial disability 
benefit).) Minn. Stat. Section 176.101, Subd. 2 was not repealed 
under the new law, and provides that in all cases of temporary partial 
disability, compensation shall be 66-2/3% of the difference between 
the weekly wage of the employee at the time of the injury and the wage 
the employee is able to earn in the employee's partially disabled con
dition. 

Under the new law temporary total disability ceases, at the latest, 90 
days after maximum medical improvement. Then either impairment com
pensation or economic recovery compensations are paid, depending upon 
whether or not a job has been offered to the employee and whether or 
not he has accepted it. However, there is no statutorily defined ter
mination for temporary partial disability benefits under the new law. 
In fact, Minn. Stat. Section 176.101, Subd. 3h provides that an 
employee who accepts a job offer and begins that job shall receive 
temporary partial compensation pursuant to Subd. 2, if appropriate. 
Minn. Stat. Section 176.101, Subd. 3n provides that if the employee 
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has been offered a suitable job and has refused it, he is not entitled 
to temporary partial disability benefits. Minn. Stat. Section 
176.101, Subd. 3p provides that economic recovery compensation shall 
begin if no job offer is made to the employee 90 days after maximum 
medical improvement. It further provides that temporary total compen
sation ceases upon commencement of the economic recovery compensation 
payments, and that temporary total compensation shall not be paid con
currently with economic recovery compensation. No mention is made in 
this subdivision of temporary partial benefits. 

The position being taken by the plaintiff trial lawyers in cases cur
rently pending before the Minnesota Supreme Court is that temporary 
partial disability benefits may continue indefinitely into the future, 
since the "ability to earn" test remains in the statute and since the 
1984 statutory formula does not provide for any specific termination 
of temporary partial disability benefits at the end of the maximum 
medical improvement plus 90 day period when temporary total disability 
must cease. Many observers of the situation believe that, because of 
the way the law is drafted, the trial lawyers' position has a rea
sonable chance of success and that the law must be changed to avoid 
this peculiar and expensive interpretation. Otherwise, ongoing tem
porary partial disability benefits could be payable where temporary 
total disability benefits must cease. (Example: A highly paid steel 
worker earned $15.00 an hour, or $600.00 per week. Ninety days after 
MMI, his temporary total disability benefits cease and economic 
recovery compensation benefits begin. At a hearing the employeee's 
attorney introduces evidence that he is able to work at a light duty 
assembly line job paying $3.00 per hour and claims that, concurrently 
with economic recovery compensation payments, he is entitled to tem
porary partial disability benefits of $8.00 per hour ($15.00 less 
$3.00 = $12.00 X 2/3rds). This benefit, which would be $320 per week, 
would continue indefinitely into the future. 

In an analogous situation, the Workers' Compensation Court of Appeals 
recently held that an employee, who suffered injuries both before the 
1984 change and after the 1984 change was entitled to have ongoing 
temporary total disability benefits after maximum medical improvement, 
paid by the employer and insurer at the compensation rate in effect at 
the time of the 1984 (new law) injury. See James P. Joyce, Jr. vs. 
Lewis Bolt & Nut Company, File #474-60-7333, filed November 18, 1986, 
attached as "B". The decision by the Workers' Compensation Court of 
Appeals in Joyce was recently reversed by the Minnesota Supreme Court, 
and the matter is currently on appeal to the U. S. Supreme Court. 

GOAL: Reform the temporary partial law to effectuate 1983 legis
lative intent, as necessary. 

5. Problem: High minimum benefits. 

The minimum benefits payable in Minnesota are automatically increased 
annually and moreover are far too high to begin with. As pointed out 
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in the study by the Workers' Compensation Research Institute, our 
minimum benefits are sufficiently high that a large number of people 
will receive much more in benefits than they did in salary. 

GOAL: Lower the minimum benefits. 

6. Problem: Dispute resolution has been too complex, and may still 
be. 

The mechanism for dispute resolution of workers' compensation claims 
before the 1987 reform legislation was almost hopelessly complicated. 
This mechanism consisted of a "triple track" system whereby claimants 
may be forced (or choose) to bounce from one arena to another, thus 
adding a great deal of cost which is probably unnecessary. Prior to 
1981, all of the workers' compensation administrative and quasi
judicial functions were in the Department of Labor and Industry except 
for the Workers' Compensation Court of Appeals which had been sepa
rated in the late 1970's from the Department. In 1981, the Compen
sation Judges were moved from the Department of Labor and Industry to 
the Office of Administrative Hearings. Some "Settlement Judge" 
positions, however, did remain in the Department of Labor and In
dustry. In 1983, the law provided for a number of "Rehabilitation 
Specialists" to hear issues regarding rehabilitation or medical ex
penses. The 1983 law also created a Rehabilitation Review Panel, to 
hear appeals from Rehabilitation Specialists, and a Medical Services 
Review Board, to hear appeals. 

Under the old system, an injured employee filed a Claim Petition al
leging disability benefits, medical expenses and possibly rehabili
tation. The matter was pretried before a Calendar Judge. The matter 
and all the issues were heard before a Compensation Judge. The 
Judge's decision could be appealed to the Workers' Compensation Court 
of Appeals. Any further appeal was to the Minnesota Supreme Court. 

The "triple track" system provided that the injured employee file a 
Claim Petition for disability benefits with the Department of Labor 
and Industry. The matter could be referred to a Settlement Judge for 
a Settlement Conference. The matter was then referred to the Office 
of Administrative Hearings for hearing by a Compensation Judge. Any 
appeal from the Compensation Judge's Decision was to the Workers' Com
pensation Court of Appeals. If the employee had any claim for medical 
expenses, he filed an M-4 form with the Department of Labor and In
dustry. The matter was referred to a Rehabilitation Specialist. The 
Rehabilitation Specialist may have had more than one conference with 
the party before finally reaching a decision. Any appeal of the 
Rehabilitation Specialist went to the Medical Services Review Board. 
The matter was, however, referred to a Settlement Judge for possible 
settlement before being heard by the Medical Services Review Board. 
Any appeal of the decision of the Medical Services Review Board went 
to the Workers' Compensation Court of Appeals. If the employee had a 
rehabilitation issue, he filed a request for Administrative Conference 
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before a Rehabilitation Specialist. Again, the Rehabilitation Spe
cialist may have had more than one conference with the parties before 
reaching a decision on the rehabilitation issue. Any decision of the 
Rehabilitation Specialist could be appealed to the Rehabilitation 
Review Board. However, the matter was referred to a Settlement Judge 
after the appeal but before any hearing before the Rehabilitation 
Review Panel. Any decision of the Rehabilitation Review Panel could 
be appealed to the Workers' Compensation Court of Appeals. In ad
dition, the Settlement Judges could hold more than one Settlement Con
ference if the parties were unable to agree at the first conference 
before referring the matter to the Rehabilitation Review Panel or 
Medical Services Review Board. 

Thus, an injured employee (and an employer and insurer) could, on the 
same case, have had a hearing on the Claim Petition scheduled before a 
Compensation Judge in the Office of Administrative Hearings, a hearing 
on the M-4 scheduled before a Rehabilitation Sepcialist, and a hearing 
on the rehabilitation issue scheduled before another Rehabilitation 
Specialist, not to mention the attendant Settlement Conferences on 
each issue as the issue wound its way through the system. It would be 
difficult to have concocted a more convoluted system if that had been 
the goal at the outset. 

In 1987 legislation was adopted which was directed toward simplifica
tion of this system. It provided for jurisdiction for all claims by a 
compensation judge at the Office of Administrative Hearings, although 
it retained a modified form of the administrative conference in the 
Department of Labor. 

GOAL: Assure that the new "single track" jurisdictional system 
functions smoothly and equitably. 

7. Problem: Qualified rehabilitation consultants seem to be used 
indiscriminately. 

The role of the qualified rehabilitation consultant should be 
redefined in our statutes. There are currently over 500 licensed 
QRC's in the state of Minnesota. Department of Labor & Industry 
statistics show that a disproportionate percent of lost time cases in 
Minnesota get involved with the rehabilitation process, adding un
necessary costs to the system. It is simply good claims management 
and good business, particularly in light of the new workers' compen
sation benefit structure, to return workers as quickly as possible to 
suitable jobs. In this effort, the services of a rehabilitation con
sultant could be valuable. However, to require that highly paid 
rehabilitation consultants be employed in virtually every claim of 
significance seems pointless. 

Labor also seems to object to much of the activities of the QRC's, 
viewing them as "employees" of and answerable to insurance carriers. 
This is not the case, because although QRC's are paid out of the in-

-16-



surance premiums, their selection is up to the employees. Never
theless, the concern is understandable. 

So the options here are several. One is simply to dispense with the 
QRC's as a mandatory statutory function. A second approach would be 
to limit their usage or to put in mandatory fee schedules for their 
payments. 

GOAL: Reform the QRC system. 

8. Problem: Permanency benefits probably are too high. 

There's a good deal of controversy about the "two-tier benefit system" 
in Minnesota. It is probably premature to recommend its abolition, 
but it is also probable that the benefit levels provided in that sys
tem are still quite high compared to those in effect in other states. 
Our information on this is somewhat outdated. More information on the 
present competitve position of Minnesota's benefits, both in amount 
and structure, is called for. 

GOAL: Study and suggest new alternatives. 

9. Problem: Weekly benefit calculations can artificially overstate 
the income lost. 

Minnesota should adopt the notion of annualized income for the payment 
of disability benefits. A number of workers who are hurt on the job 
are people who work only a portion of the year and make high income 
during that portion of their work year. If a worker who's earning 
$450 a week for only 35 weeks of the year is hurt, that worker is en
titled to $300 a week in benefits, tax free, possibly for life 
(escalated in future years for inflation). Those benefits are avail
able each week of the year, year round. Thus the worker in our 
example, who earned a total of $15,750 in salary before any taxes, 
before any social security deductions, before any of the rest of the 
deductions that are made from everyone's paycheck, could obtain 
disability benefits of $15,600 year-round. And that $15,600 in bene
fits would not include any deductions for any payroll taxes or any
thing else. This seems unreasonable. Minnesota should move to a sys
tem, in supplement to the 80% of spendable earnings test advocated in 
number 1, above, which provides for weekly disability based upon the 
weekly pay for the first 26 weeks of disability and then reversion to 
an annualized computation of weekly benefits at a level somewhat in 
excess of 1%. This amount could be as high as 1.3%. 

GOAL: Move to annualized concept. 

10. Problem: The Assigned Risk Pool is underpriced. 

The rates charged to employers who are participating in the assigned 

-17-



risk pool should be adequate to fund the benefits that are paid out of 
that pool to employees of those employers. Simply put, enough money 
to pay the claims should be collected, which is not now the case. 
Earlier discussion indicated the magnitude of the deficit and the 
downside potential for the healthiness of the competitive marketplace 
in Minnesota. In fact, bacause of a similar political rate-making 
problem in the assigned risk plan, the State of Maine found their plan 
assuming control of virtually the entire marketplace, negating com
petitive choices for employers. And when an underfunded plan can no 
longer shift its shortfall to solvent employers, it is in deep 
trouble. 

GOAL: Adopt statutory standards to ensure that adequate rates 
are charged employers going into the plan and that it functions 
as a "market of last resort" at prices that accurately reflect 
risks above those of the voluntary marketplace. 

11. Problem: The Reinsurance Association has massive unfunded 
liability. 

Current projections are that almost $800 million will have to be 
raised in the future to pay claims that are already in existence. 
When the WCRA was instituted in the late '70's, it was intended to 
address the perceived problem of huge reserves being built up in 
present-day dollars to pay for huge claims anticipated decades hence, 
arising from long-term "catastrophic" cases. Since that time, how
ever, insurers' reserving practices have changed markedly, first being 
subjected by statute to "present value" discounting of those long-term 
claim costs, and then being shaped by the competitive forces of the 
open market. So the rationale for the "pay as you go" funding of the 
WCRA is not as compelling as it once was. 

At the very least it should be recognized that the costs incurred here 
are merely costs delayed, not costs avoided. 

GOAL: Recognize liability; study advisability of continued oper
ation on a deficit basis. 

12. Problem: Employers pay virtually all costs of operating the WC 
system. 

The administration costs of the special compensation fund should be 
paid out of the state general fund. In 1985 virtually all the costs 
of administering the entire workers' compensation system were shifted 
out of the general fund of the State of Minnesota to the special com
pensation fund. What this means is that employers are saddled with 
the responsibility of paying ·for all the costs of all the government 
agencies, courts and so forth that deal with workers' compensation. 
This is unfair. Also there is cause to examine the possibility of re
quiring filing fees to be paid by people filing workers' compensation 
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litigation actions which could be at least in part used to defray some 
of the costs of the court system. 

GOAL: Revert to funding system similar to that used in other 
arenas of litigation. 

13. Problem: The unpaid bills of employers who forego insurance must 
be paid for, in a "double dip", by employers who are covered. 

A separate uninsured claim fund, with revenues derived from general 
fund appropriations and penalties, should be established. There is no 
reason for employers who are honest and buy insurance to have to pay 
higher premiums to cover charges for employers who fail to properly 
insure, whether intentionally or otherwise. If an employer buys in
surance, that employer pays both for its own costs and for those of 
people who do not purchase coverage. That is regressive. 

GOAL: Correct these deficiencies. 

14. Problem: Litigation practices are unfair. 

A number of litigation practices ought to be revised. 

a. Employers should have the absolute right to depose employees 
whenever a petition is filed and have an absolute right to see 
all medical records. 

b. Full, final and complete stipulations of all types should 
not be reopened if both sides are represented by counsel, unless 
there is an unanticipated material change in condition or there 
is fraud. Too frequently cases are reopened and reopened 
endlessly. 

c. A "suitable job offer" should not be the basis for a claim 
for discrimination because of disability. This quirk in the law 
can actually hamper the ability of injured workers to return to 
work. If they are in a significantly diminished condition due to 
their workers' compensation injury, the offer of a job which 
inevitably is less rewarding than the job that they had held pre
viously should not be the cause for discrimination litigation on 
the basis of that offer. 

d. Currently there is no statute prohibiting workers' compen
sation fraud, similar to that barring welfare fraud. Such a 
statute should be enacted in the criminal code. 

e. The statute of limitations for initiating workers' comp 
cases has been greatly eroded by judicial decisions and should be 
reinforced. The statute should provide for a limitation of six 
years after date of injury in the case of a denial of primary 
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liability and six years from the date of the last benefit payment 
in cases involving admitted injuries. Medical payments, however, 
should remain open for life in any case involving an admitted in
jury to cover situations where there have been unanticipated 
material changes in condition. The statute should clearly pro
vide that the action necessary to toll the statute of limitations 
would be the filing of a claim petition itself. 

GOAL: Implement a more even-handed system. 

15. Problem: Benefits from a variety of sources are not well coor
dinated. 

Coordination of benefits should be improved by strengthening the 
retirement presumption to include presumed withdrawal from the com
petitive labor market when an employee takes his or her private pen
sion, and also provide for apportionment of permanent partial 
disability between work-related and non-work-related causes in cases 
of gradual minute trauma breakdown. 

GOAL: Achieve better coordination. 
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IV. Conclusion 

The attainment of a competitive position in workers' compensation 
costs is a reasonable goal for the system, and it has not yet been 
achieved. In this respect it is premature to label the 1983 reform a 
success or a failure. Administrative and judicial actions could make 
it one or the other. Assuming that no catastrophic judicial decisions 
alter the delicate balance of the benefit structure, it appears that 
the new law is somewhat less expensive than the prior system, if the 
old system were to be projected into the current years. 

While the early evidence suggests that progress is being made relative 
to Minnesota's prior experience, that evidence does not support the 
notion that progre~s is being made in the drive to achieve overall 
cost levels more competitive with other states. Drawing conclusions 
from comparisons of our "cost data," which simply no longer includes a 
number of significant and rapidly growing debts, with data from other 
states tabulated on a vastly different basis, is at best uninfor
mative. The current system is a compromise, and should not be un
derstood to have addressed all of the ills of workers' compensation. 
Clearly more attention is called for. 

Efforts to "equalize" cost data are likely to be difficult and 
controversial, although the efforts should be made. Efforts to com-
pare benefit payouts are less difficult, although not without problems 
of their own. The preferred course is to build on the basis of a sys
tem that at least in concept is valid, and to hammer it into a shape 
that is fair for all concerned. The foregoing recommendations, we 
hope, will prove useful in that daunting task. 

Finally, it should be noted that the opinions and views reflected in 
this document do not necessarily reflect the views of the or
ganizations represented by the individual members. 

Respectfully submitted, 

Employer Members 

The following Employer Members did 
not take part in the 1987 revision 
of this Report, but concur in result: 

The following Public Member also 
concurs in the result: 
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INCOME REPLACEMENT IN MINNESOTA AND WISCONSIN 

Benefit issues are central to any discussion of how 
a workers' compensation system is functioning 
and how it might be improved. A recent WCRI 
research report provided the basic data needed to 
address many benefit issues (especially adequacy, 
equity. and return-to-work incentives) in five 
states. t We have received a number of requests to 
conduct an analysis and provide these data for 
other states. From time to time, we will do so. 
presenting the results of our examination in a 
WCRI RESEARCH BRIEF. This is the first of this 
series. presenting data. for two neighboring north 
central states. Minnesota and Wisconsin. The next 
RESEARCH BRIEF in this series will present 
data for California. 

Scope of the Study 

This analysis aug·ments our earlier study, ex
amining the percentage of a worker's after-tax 
income that is replaced by workers' compensation 
benefits. That study analyzed workers' compensa
tion systems in five states: Georgia, Illinois, Ma.s-

~ -- -~~ -
I. 1\<Lren R. DeVol. /uco/lll' llc•plact..•111v11t J'orS/wrt-tu1·111 

LJisitbility: Thu Holl' of Wor1'ers' Co111pe11satio11 
(Ca111brid12,·e. T\la:-;s.: \Vorkun; Compemmt1on Hcsearcli 
ln::,t1t11lt!. l!Jo5. WC-85-~). Tl11:-; bouk can be obtamecl l'l'um 
lilt.' ln!:itilute IJ'ee ur clrnq.~·e lo members. $15 to 
non m em be rs. 

sa.chusetts. Michigan. and Pennsyl\·ania .. T!us H.B
SEARCH BRIEF' adds Minnesota ancl \\'isconsin 
to that list. The study examines income replace-1 
ment for short-term disabilities. those lasting less 
than one year. And it analyzes income replacement 
by workers' compensation alone. Future studies 
will examine income replacement for Jong·er-term 
disabilities and for workers' compensation in com
bination with other g·overnment 11.11cl private benefit 
programs. 

Research Approach 

We have developed a computer-based model that 
determines the percentage of a disabled worker's 
after-tax income that is replaced by workers· 
compensation benefits. By after-tax. we mean 
gross income net of federal and state income taxes J 
and social security taxes. We call this measure the 
income replacement i·ate. To construct and imple
ment this model, we have used benefit levels and 
tax rates in effect in 1985. (The income replacement 
rates reported in the earlier pub! ication \'-Jere. 
based on 1983 benefit levels anrl tax rates. Con
sequently, comparisons with those results are 
slightly distorted.) 

An example: a Wisconsin worl<er earning· $20,000 
a year who suffers a. four-\veek d isabi Ii ty. The 
worker's gross wag·e loss is $1.5:1k. Frnm that, the 

WCRI RESEARCH BRIEF' is a. periodic publica.tion of the Workers Compcnsution Rese<Lrch Institute. It reports on 
sibrnificant ideas, issues. research studies. and data of interest to those working to better understand and to 1mpnwc 
workers' compensation systems. 

WCRI RESEARCH BRIEFS augment WCRI's primary publications for reporting the results of its work: RESEARCH 
REPORTS. SOURCEBOOKS. a.nd WORKING PAPERS. All WCRI publications a.re widely distributed to polll',\'· 
makers and others interested in workers' compensation issues. 

WCRI is a nonpartisan, not-for-profit public policy research organization funded by employers and insurers. For 
further information about the Institute, its work, membership, or the nrnterrnl in this WCRI 11.ESF.AHCI I HIUEF. 
contact Dr. Richard B. Victor. Executive Direct.or. 



model subtracts federal. state. and social security 
ta.xes totaling $562. This results in a.n after-tax 
income loss of $976. Workers' compensation bene
fits (two-thirds of the worker's gross average 
weekly wage) equal $1.025. The replacement rate is 
the ratio of benefits received ($1,025) to after-tax 
income lost ($976). or 105 percent. 

Chapter 2 of the earlier report presents a full 
explanation of the computer model and research 
methodology. 

Income Replacement Rates in Minnesota 

BENEFIT AND TAX STRUCTURES. Workers' com
pensation benefits in Minnesota are two-thirds of 
the worker's gross average weekly wage. subject 
to statutory maximum and minimum benefit 
levels. The mu.ximum benefit is 100 percent of the 
state average weekly wage, or $342 in 1985. The 
minimum benefit is 50 percent of the state average 
weekly wage ($171 in 1985), unless the worker's 
actual average weekly wage is below $171. In that 
case. the minimum benefit is 100 percent of the 
average weekly wage, but never less than $68.40 
(20 percent of the state average weekly wage). 

Minnesota has a graduated state income tax 
with the top tax rate at 9.9 percent. This is germane 
because tax-free workers' compensation benefits 
are more valuable to those in higher tax brackets. 

INCOME REPLACEMENT RATES. The percentage 
of a worker's after-tax income that is replaced by 
workers' compensation benefits depends on a num
ber at' factors: preinjury earnings, marital status, 
the duration of the disability, whether the worker 
has a working spouse, and what that spouse earns. 
The way that these factors influence income re
placement rates is outlirn~d in detail in the earlier 
report. 

Figure A. Income Replacement Rates, 
Minnesota, 1985* 
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Workers' compensation benefili-; i·eplace any-1 
where from 76 to 102 percent ol 1111Jst workt>rs· 
after-tax income. The precise replite'l'nwnt rate 111r 

any given worker depends on tile !'actors listed 
above. Figure A depicts the replacement rates 
received by workers of differing- incomes wl1o 
incur a. typical (four-week) temporary total dis
ability. As shown. tile J'eplace111e11t rall~:-; vary 
widely according to marital status. the presence ot 

a working spouse. and the worker's preclisability 
income. 

This picture raises at lea.st two issues. First. how 
adequate are the benefit levels in Minnesota'? 
Judged by the adequacy stand<1 rd ilrticulatec! by 
the National Commission on Statt~ Wurkmen·~ 

Compensation Laws, the ovenv Ile! n 1 inµ; major1 ty 
of workers who suffer a. rlisabi l i t.v lastinµ; less than 
one year receive adequate compensation. In fact. 
our rough estimate~ are t_ha.t nearly two-thirds of~ 
these workers receive more tha.n 100 percent ot 
their after-tax income from workers· compensation 
- raising questions about the incentives to return 
to work in Minnesota. 

Figure B. Replacement Rates Using Spendable 
Income, Michig·an, 1983* 
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Second. the wide variation in replal'ement ri.Ltes) 
received by dif!'erent workers raises questions 
about equity. Why should some workers receive 
replacement rates that are double those received 
by others? Why should workers with i.t spouse 
earning a'significant income recei Vl~ hig-hcr levels 
of income replacement than an un111<L1Ttecl worker 
or a married worker who is the lamil,\"s only 
source of support? These often-stril< ing· di nerences 
are an artifact of the tax-free status ol workers' 
compensation benefits and the prnµ;ressI\'e struc
ture of state and federal income taxt~s. Thell iµ;her a) 
worker's tax braclwt. the nw1·e vall1i1l>ii' till• worl<-
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(ers' compensation benefits and the higher his or 
\tier replacement rate. 

As our earlier report demonstrates, some of 
these equity questions could be redressed by 

\

basing benefits on a percentage of the worker's 
after-tax (spendable) income. This approach has 
been adopted in four jurisdictions-Alaska, Iowa. 
Michigan, and Washington, D.C.-and was en
dorsed by the national commission. The Michigan 
system, for example, bases benefits on 80 per-
cent of spendable income, producing a far more 
equitable distribution of income replacement 
(Figure B). 

Income Replacement Rates in Wisconsin 

BENEFIT AND TAX STRUCTURE. Wisconsin has a 
workers' compensation benefit structure that is 
typical of many state systems. Benefits are based 
on two-thirds of the worker's average weekly 
wage-, subject to a maximum benefit equal to 100 
percent of the state average weekly wage ($321 in 
1985) and a minimum weekly benefit of $30. 

Figure C. Income Replacement Rates, 
Wisconsin, 1985* 
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Wisconsin has a graduated state income tax that 
is similar to Minnesota's, with the top tax rate at 10 
percent. This is important because tax-free work
ers' compensation benefits are more valuable to 
those in hig·her tax brackets. 

INCOi'v1EREPLACEi'v1ENTRATES. Workers' compensa- ( 
tion benefits replace anywhere from 72 to 132 
percent of most workers' after-tax incomes. Al
though this is a much narrower ranµ;e than that of 
Minnesota. the variation across individuals does 
raise questions of equity (Figure C). 

As to the adequac.:y issue. the replacement rates 
for the overwhelm inµ,· majority of' \\' iscons in 
workers meet or exceed the national commission 
standard. And of the Wisconsin workers who 
suffer disabi Ii ties lasting less than one year. we 
estimate tha.t about 40 percent receive more from I 
workers' compensation tha.n they lnsf' in after-tax 
income. 

Figure D. Income Replacement Rates, 
Minnesota and Wisconsin, 1985* 
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The patterns of income replacement prnvided to 
workers in Minnesota and Wisconsin are similar 
(Fig·ure D). with two sig·nificant exceptions. First. 
the relatively high minimum benefit in Minnesota 
means that unmarried workers who were making 
less than $15,000 annually receive replacement 
rates greater than 100 percent. The \\'isconsin 
system does not do this. Second. the Minnesota 
maximum benefit is sliµ:htly hiµ;her than the Wis
consin maximum. Consequentl.v. higher-income 
workers receive slightly hig·l10r repli1ce11wnt rates. 

Additional Information 

For your further information. the appendix on 
the next page presents estimates of income replace
ment rates for workers with different character
istics (income and marital status) and injuries of 
different durations for both states. 
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APPENJJIX. REPLACEMENT RATES IN MINNESOTA AND WISCONSiN 

Minnesota 

Marital status Single Married Dual Earners 

Spouse earnings 0 $15,000 $25,000 

PREDISABILITY 
INCOME (ANNUAL) FOUR· WEEK DISABILITY 

$ 5,000 131 115 145 Hi2 
$10,000 12.1) 117 1~5 1 f):·~ 

$15,000 99 9:3 108 121 
$20,000 tOFi 9H l If> 121 
$25,000 114 tul 1 rn 1;J:J 

$30,000 104 96 108 l lH 

$35,000 96 87 102 1o:3 

THIRTY ·FIVE· WEEK DISABILITY 

$ 5,000 116 108 144 162 
$10,000 115 107 132 148 
$15,000 92 86 102 11 :3 
$20,000 97 90 106 lH:i 

$25,000 101 94 109 119 
$30,000 93 86 99 109 
$35,000 82 7H 87 95 

Wisconsin 

Marital status Single Married Dual Earners 

Spouse earnings 0 $15,000 $25,000 

PREDISABILITY 
INCOME (ANNUAL) FOUR-WEEK DISABILITY 

$ 5,000 86 80 98 109 
$10.000 02 88 101 l 14 

$15,000 98 9~3 108 120 
$20,000 lOf> 98 114 120 
$25,000 113 101 118 132 
$30,000 97 90 100 110 
$35,000 89 82 95 97 

THIRTY-FIVE-WEEK DISABILITY 

$ 5,000 79 75 97 108 
$10,000 85 82 99 111 
$15.000 91 87 102 11:3 
$20,000 96 91 106 115 

$25,000 100 94 108 119 
$30,000 86 81 93 101 
$35,000 71 72 81 ti9 




