
A Defense of the District of Columbia’s
Bag Tax

by Nathan Page

With most state governments in a state of crisis,
the prospect of either increasing existing excise
taxes or creating new ones is becoming very real.
The recession, compounded by the collapse of the
housing market and years of tax cutting when the
economy was flourishing, has led to double-digit
drops in state tax revenue. Politicians and budget
officials are faced with the unappealing prospect of
either slashing government programs or finding new
ways to raise necessary funds. In a society that is
averse to taxation of any kind, raising traditional
forms of taxes is always difficult. The ability of
lawmakers to raise those taxes while dealing with
the effects of a recession of this magnitude would
appear next to impossible. For those reasons, excise
taxes appear to provide perhaps the only fertile
ground for state governments to mine for desper-
ately needed dollars.

Although the increased use of excise taxes may be
inevitable, excises are nevertheless fraught with tax
policy problems. This report will look at the prob-
lems of excise taxes, including some less common
and emerging taxes. It will conclude by defending a
particular excise tax — the District of Columbia’s
bag tax — that manages to avoid many of those
policy problems while still realizing an important
governmental objective.

The Problematic World of Excise Taxes
An excise tax, broadly stated, is a tax on a good

that is produced for sale to a third party. Before the
20th century, excise taxes were the primary source
of state revenue.1 Today they still provide an indis-

pensable supply of governmental income. In fiscal
2009 alone, state governments across the country
collected $114.3 billion from the many types of
selective sales taxes.2 That figure constituted ap-
proximately 16 percent of the $715.2 billion that the
states collected in total.3 Those figures demonstrate
the important role that excises play in state taxation
regimes, especially as overall state tax collections
continue to decrease.

Sin Taxes
Taxes on cigarettes, alcohol, and gambling repre-

sent quintessential forms of sin taxes, a subset of
excise taxes. Recently, taxes on sugary foods and
drinks, colloquially known as fat taxes, have
emerged as one of the newest examples of the excise
tax.4 In February, for example, Colorado Gov. Bill
Ritter (D) signed into law new legislation that will
charge a 2.9 percent tax on sales of candy and soda.
In September 2009 Illinois increased its tax on
candy from 1 percent to 6.25 percent.

Unsound Tax Policy?

Compensating for Externalities Versus
Raising Revenue

Excise taxes on undesirable products are ration-
alized as a means of mitigating the negative effects
related to their consumption. They are purportedly

1David Brunori, State Tax Policy: A Political Perspective.
100 (2d ed. 2005).

2U.S. Census Bureau, ‘‘State Government Tax Collections
in 2009’’ 2 (Mar. 2010), available at http://www2.census.gov/
govs/statetax/2009stcreport.pdf.

3Id. at 1-2.
4See Robert Creighton, ‘‘Fat Taxes: The Newest Manifes-

tation of the Age-Old Excise Tax,’’ 31 J. Legal Med. 123, 123
(2010); see also Michelle Hirsch, ‘‘A New Tax on Soda Bubbles
Up Across the Country,’’ The Fiscal Times, Mar. 15, 2010,
http://www.thefiscaltimes.com/Issues/Taxes/2010/03/15/A-Ne
w-Tax-on-Soda-Bubbles-Up-Across-the-Country.aspx (ex-
plaining that ‘‘New York, Kansas, California, Mississippi,
Washington State, New Mexico and Philadelphia are all
mulling an increase to currently minimal soft drink sales tax
levels, or changing to an excise tax system where the in-
creased soda price will appear in the grocery aisle as opposed
to at the cash register’’).
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intended to compensate society for the harmful
externalities borne by society that are associated
with the undesirable activity.5 But when one con-
siders the ultimate recipient of the funds raised by
many excise taxes, that justification becomes dubi-
ous. Under many state taxing schemes, the revenue
raised from excise taxes is not necessarily used by
state governments to address the negative externali-
ties attributed to the underlying product. For ex-
ample, while all 50 states and the District of Colum-
bia charge excise taxes on tobacco products, there is
a growing trend to use the money raised from those
taxes on governmental programs unrelated to the
prevention of tobacco use.6 According to a study
published on April 9 by the Center for Disease
Control and Prevention, ‘‘despite the fact that the
average state cigarette tax increased from $1.18 per
pack in 2008 to $1.34 per pack in 2009 ‘none of the
15 states dedicated any of the new excise tax rev-
enue by statute to tobacco control.’’’7

In reality, taxes on products like cigarettes pro-
vide such a valuable, stable revenue stream that
quitting is the last thing state governments want
their nicotine-addicted constituents to do. Indeed, as
at least one critic has argued, ‘‘if the provision of a
variety of extensive social benefits depends on the
revenue from a sin tax, some level of consumption of
the ‘sinful’ product must be maintained.’’8 Given the
pervasive state budget shortfalls across the country
and the public antipathy to taxation, states have
become more and more reliant on the revenue raised
from excises.9 That is particularly true of sin taxes
because consumers of goods subject to sin taxes
represent one of the last remaining groups of people
who can be targeted for taxation without generating
political controversy.10 Indeed, in fiscal 2009, even
though overall state tax collections dropped by 8.6
percent from the prior year, tobacco products taxes
actually increased by 3.9 percent to a total of $16.7
billion nationwide.11

Sound tax policy dictates that a tax system be
used primarily as a means for raising revenue and
should strive for transparency. Because the justifi-
cations for excises — raising revenue and decreasing
use of the product — are mutually exclusive, those
taxes cannot adhere to those standards.

Social Control and Lack of Neutrality
At least ostensibly, state and local governments

institute sin taxes in a paternalistic attempt to
prevent unhealthy lifestyles — that is, to promote
more socially acceptable behavior. At least one pur-
pose of taxing products like sugary beverages is to
stigmatize them in an effort to curb their consump-
tion. Excise taxes raise revenue through a punitive
scheme that charges a fee to members of society who
engage in the ‘‘unacceptable’’ behavior in an attempt
to rectify aberrant behavior patterns.12 That is an
inappropriate objective for the tax code because it
clearly violates the principle of neutrality — the tax
code is used to discourage individual consumers
from making a market decision.

Regressivity and Discrimination
A third problem with excises is their regressivity.

Any fixed-rate tax will impose a greater burden on the
poor than on the rich because the tax constitutes a
relatively higher percentage of the poorer individual’s
overall disposable income. That problem is exacer-
bated because those taxes tend to be imposed on
productsthatpersonsof lessermeanstendtoconsume
at higher levels compared with their income. That is
evident for cigarette taxes, for example, because
‘‘smokers from the working-class spend more of their
income on cigarettes than smokers who are profes-
sionals.’’13

Excise taxes can also be discriminatory and un-
fair. Consumers of alcohol, cigarettes, and sugary
foods represent politically unpopular groups. Society
has deemed irrational one’s decision to engage in
activity that is detrimental to one’s health. It is
therefore more palatable to burden consumption of

5Brunori, supra note 1, at 102.
6RedOrbit Staff & Wire Reports, ‘‘Cigarette Tax Hikes Not

Helping Anti-Smoking Efforts,’’ RedOrbit, Apr. 9, 2010, avail-
able at http://www.redorbit.com/news/health/1847629/cdc_cig
arette_tax_ hikes_not_helping_antismoking_efforts/.

7Id.
8Jendi B. Reiter, ‘‘Citizens or Sinners? The Economic and

Political Inequity of ‘Sin Taxes’ on Tobacco and Alcohol
Products,’’ 29 Colum. J.L. & Soc. Probs. 443, 443-44 (1996).

9Brunori, supra note 1, at 103.
10Id. at 102-03.
11U.S. Census Bureau, supra note 2, at 1-2.

12In addition to inappropriate social engineering, govern-
mental use of excise taxes arguably offends our political
system’s philosophical ideals on a foundational level. Reiter
says that if the objective of excise taxes is ‘‘to maximize
overall social welfare regardless of the cost to some individ-
uals, this approach is in tension with our political system’s
ideal of securing equal rights and liberties for all individuals
and preventing the sacrifice of the minority to the majority.’’
Reiter, supra note 8, at 452-453.

13Reiter, supra note 8, at 463. Some scholars argue that sin
taxes are not actually regressive. Reiter responds to their
arguments as follows:

Certain economists argue that sin taxes are not truly
regressive, despite their disproportionate financial im-
pact on the poor, since the poor also receive the benefit
of increased health. This argument sets up an ideologi-
cal scheme in which one social group — the Platonic
guardians, if you will — arrogates to itself the power to
make the cost-benefit decisions for another group about
the latter’s own well-being. Philosophically, this type of
social division is more characteristic of authoritarian
societies in which the class with allegedly superior
discernment imposes a particular lifestyle and con-
sumption pattern on the rest of the populace.
Id. at 459-460.
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socially unacceptable products because there is an
element of blameworthiness associated with their
use. It logically follows that excise taxes evince a
patently discriminatory purpose — they impinge on
a politically unpopular group’s right to consume
some disfavored goods. That sort of discrimination is
not considered particularly problematic, however.
Smokers and drinkers can hardly be considered
protected classes of people, especially in light of the
widespread societal consensus that their use of the
products being taxed is voluntary.

Under sin tax schemes, only the
wealthy may truly pick their
poison.

Despite society’s lack of empathy for the plight of
those being discriminated against because of their
product choice, excise taxes nevertheless have a
discriminatory effect that reflects the sort of bad
public policy society should care about: a disparate
effect on the poor. The imposition of sin taxes eco-
nomically compels lower-income consumers to re-
frain from consumption of the product being taxed.14

Individuals who can afford to absorb the added costs
— that is, those capable of paying the excise taxa-
tion ‘‘user fee’’ — experience no real limitation on
their range of consumption choices.15 It seems that
under sin tax schemes, only the wealthy may truly
pick their poison. Consequently, selective sales taxes
violate the concepts of fairness and vertical equity
that should exist in a high-quality state tax system.

The Case for Plastic Bag Taxes

Plastic bags doubtless make the lives of con-
sumers more convenient. That is especially so in a
country like the United States where individual
citizens are inundated with opportunities to fritter
away hard-earned cash on food and retail items and
carry them away in a handy plastic sack. However,
putting aside the merits of facilitating commerce,
the increased use of plastic bags has begun to take a
catastrophic toll on the environment. Plastic is de-
rived from nonrenewable resources like oil, takes as
many as a thousand years to decompose, and when
deposited in bodies of water with marine life, has
been responsible for the deaths of animals that
mistake plastic material for food.16 As the hazards
associated with ubiquitous plastic bag usage rise to

outrageous proportions in some places,17 state and
local governments have begun to make concerted
efforts to curb the bags’ detrimental effects.18 The
District of Columbia is one such government.

‘Skip the Bag, Save the River’ —
the D.C. Plastic Bag Tax

Carol Foster told a district council committee
hearing:

With a plastic bag tax, we will send a message
to any apathetic Washingtonian that the pollu-
tion of the environment is not without cost.
With a tax, we can challenge those who say
they are too busy to care whether the con-
venience of a plastic bag for ten minutes is
worth the cost of our wildlife, our waterways,
and even our own health.19

In response to the deteriorating environmental
state of the Anacostia River, on February 17, 2009,
the Council of the District of Columbia introduced
Bill 18-150, the Anacostia River Cleanup and Pro-
tection Act of 2009.20 After reviewing the bill, the
Committee on Government Operations and the En-
vironment submitted a report on May 14, 2009,
recommending its approval.21 The committee’s re-
port found that plastic bags were most likely the
single largest component of trash in the Anacostia
and accounted for almost half of the trash in its
tributary streams.22

According to the committee’s report, the negative
consequences associated with a polluted Anacostia
included destruction of the river’s ecological integ-
rity, devastation of its use as a cultural and rec-
reational asset, anticipated fines from the Environ-
mental Protection Agency costing district taxpayers
millions of dollars each year, and loss of a valuable
economic resource and tourist attraction.23 The re-
port also emphasized the more traditional problems
linked to plastic bag usage and litter such as the
consumption of nonrenewable fossil fuels and the
blemish of public and private spaces.

Ultimately, the committee dismissed more pas-
sive measures for addressing the pollution of the

14Id. at 463.
15Id.
16Jessica R. Coulter, ‘‘A Sea Change to Change the Sea:

Stopping the Spread of the Pacific Garbage Patch With
Small-Scale Environmental Legislation,’’ 51 Wm. & Mary L.
Rev. 1959, 1980 (2010).

17Id. at 1960 (describing the accumulation of plastic in the
Pacific Ocean, known as the Great Pacific Garbage Patch, as
resembling a ‘‘giant aquatic garbage can’’).

18See, e.g., Seattle Bag Tax and Styrofoam Ban, available
at http://www.seattlebagtax.org/ (last visited Apr. 15, 2010).

19Anacostia River Cleanup and Protection Act of 2009:
Hearing on B. 18-150 Before the Comm. on Gov’t Operations
and the Env’t and the Comm. on Fin. and Revenue, D.C.
Comm. Rep., B. 18-150 (Apr. 1, 2009) (statement of Carol
Foster).

20Comm. on Gov’t Operations and the Env’t, B. 18-150,
18th Council, at 2 (2009).

21Id.
22Id. at 2.
23Id. at 3.
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Anacostia and advocated Bill 18-150’s proposed
measures. The committee cited the successful ex-
perience of Ireland, which imposed a 15-eurocent tax
on plastic bags in 2002.24 Anticipating public oppo-
sition to the district’s proposed tax, the committee
emphasized that although 40 percent of Ireland’s
residents originally opposed that country’s tax, a
staggering 91 percent of residents approved of the
levy just over a year later.25 Indeed, only five months
after the tax was introduced in Ireland, plastic bag
usage was slashed by 90 percent and $3.5 million
was raised for spending on environmental projects.26

Before recommending approval of Bill 18-150, the
committee said:

In truth, there really is no such thing as a free
bag. The cost of bags is built into the prices
consumers pay for food. And they pay again —
to the tune of $50 million a year in the District
— to pick up litter and trash, including a lot of
plastic bags.27

Soon after the committee submitted its report on
Bill 18-150, the legislation passed unanimously and
was enacted on July 6, 2009, by the Council of the
District of Columbia.

On January 1, 2010, the district’s bag tax went
into effect. The levy affects district businesses that
sell food or alcoholic beverages, including grocery
stores, liquor and drug stores, street vendors, and
restaurants.28 Those businesses may now sell or
distribute only recyclable plastic and paper bags
that are labeled or printed with a phrase that
encourages recycling. Also, those businesses must
charge consumers 5 cents for every carryout plastic
or paper disposable bag.29 The district’s website
encourages citizens to avoid paying the tax by re-
fraining from bagging purchases when possible or by
bringing their own disposable or reusable bags to
stores and restaurants.30 The website also explains
that ‘‘some stores and restaurants will offer [indi-
viduals] a 5-cent credit per bag for bringing [his or
her] own.’’31

Plastic Bag Taxes Avoid the Policy Problems
of Other Excise Taxes

The bag tax is not as problematic from a tax policy
perspective as many other excise taxes.

Raising Revenue

The primary purpose of the bag tax is to raise
money to cover the costs of a public expenditure,
that is, the governmental initiative to clean up the
Anacostia River. The majority of the proceeds raised
through the levy are deposited into the new Anacos-
tia River Cleanup and Protection Fund adminis-
tered by the District Department of the Environ-
ment (DDOE) as a means for cleaning and
protecting theAnacostia along with other local water-
ways.32 Paying for an important service is a desir-
able characteristic for an individual selective sales
tax.

Transparency

The bag tax is also a model of transparency — one
of the hallmarks of a high-quality revenue system.
The bag excise tax’s transparency can be illustrated
by juxtaposing it with tobacco taxes. Like tobacco
taxes, the bag levy is justified as a means for
compensating society for the negative externalities
associated with undesirable activity. However, the
revenue generated through the district’s taxation of
paper and plastic bags, unlike most tobacco taxes, is
actually allocated toward rectifying the related
problem.

Unlike most tobacco taxes, the
revenue generated through the
district’s taxation of paper and
plastic bags is actually allocated
toward rectifying the related
problem.

The administration of the plastic bag tax is also
extremely transparent. Signs explaining the tax and
saying ‘‘skip the bag, save the river’’ are pervasive at
the checkout registers of affected businesses and
serve to inform consumers of its existence and
operation. Moreover, the bag tax legislation required
the DDOE to conduct an intensive public awareness
campaign beginning October 1, 2009.33 The program
was intended to educate district citizens about the
importance of reducing disposable carryout bag us-
age to preserve the city’s rivers and tributaries.34

Under the new tax law, all retail establishments are
also required to ‘‘indicate on the consumer transac-
tion receipt the number of disposable carryout bags
provided and the total amount of fee charged.’’35 All
of those measures show that the district government

24Id.
25Id.
26BBC News — World Edition, ‘‘Irish Bag Tax Hailed

Success,’’ Aug. 20, 2002, available at http://news.bbc.co.uk/2/
hi/europe/2205419.stm.

27D.C. committee, supra note 20, at 8.
28Id.
29Id.
30Id.
31Id.; see also D.C. Code section 8-102.03(b)(1)(A)-(B).

32D.C. Code section 8-102.05.
33D.C. Code section 8-102.06(1).
34Id.
35Id. at section 8-102.03(a)(3).
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went to painstaking efforts to ensure that constitu-
ents understood the new bag excise tax.

Minimizing Regressivity and
Maximizing Fairness

Although regressivity is almost unavoidable un-
der any selective sales tax scheme, the district’s bag
tax program makes a concerted effort to ensure that
the levy is as equitable as possible. From a struc-
tural standpoint, the tax is less regressive than
other excise taxes because it is not obligatory. When
consumers refrain from using bags or bring their
own when making purchases, the tax is not even
imposed. Moreover, unlike other types of selective
sales taxes, the bag levy does not have a discrimi-
natory purpose or effect because it affects all district
citizens in the same way. That starkly contrasts
with sin taxes on products like tobacco that affect
only a small percentage of the population.

The bag levy does not have a
discriminatory purpose or effect
because it affects all district
citizens in the same way. That
starkly contrasts with sin taxes.

Obviously, when the tax is actually paid it im-
poses a greater burden on lower-income individuals
because it constitutes a higher relative proportion of
their overall income.36 The district’s bag tax law
implemented two initiatives to reduce that regres-
sive effect. The first required the DDOE to conduct a
public outreach campaign to create public-private
partnerships whose goal was to distribute reusable
carryout bags to district residents, primarily seniors
and low-income individuals.37

The second initiative is built into the Anacostia
River Cleanup and Protection Fund. Some of the
money collected from retailers and transferred into
the fund is allocated to ‘‘providing reusable carryout
bags to District residents, with priority distribution
to seniors and low-income residents.’’ Together,
those two initiatives significantly decrease the like-
lihood that the bag tax will be inequitable to lower-
income individuals.

Although wealthier individuals are still able to
absorb the bag tax ‘‘user fee’’ without limiting their

range of consumption choices, poorer individuals are
not economically compelled to refrain from con-
sumption.38 A sound tax system seeks to minimize
regressivity and impose taxes based on individuals’
ability to pay. The district’s bag excise tax achieves
both those objectives.

Neutrality
The district’s bag tax violates the principle of

neutrality. The levy’s primary objective is to influ-
ence market decisions based solely on tax conse-
quences. However, there are several mitigating fac-
tors that make the district bag excise tax’s lack of
neutrality less problematic. First, the political and
economic realities of state and federal tax systems
make it almost impossible to abide by the principle
of neutrality.39 Second, the bag tax is not a tradi-
tional sin tax motivated by social engineering or
punishing blameworthy conduct. The excise’s objec-
tive is less about discouraging undesirable behavior
than it is about righting a social wrong for which
most district residents are partially responsible.

Also, a lack of neutrality is not necessarily an
impediment to a high-quality revenue system. Ac-
cording to the National Conference of State Legisla-
tures, a sound tax system may include nonneutral
devices so long as the lack of neutrality is made
explicit and policymakers are ‘‘certain that these
measures not only would do what is expected of
them, but also reach their goal at a reasonable
cost.’’40 The district government has met both those
conditions. Regarding the first condition, it has
made the bag excise tax’s objective clear through an
ambitious public outreach campaign. Regarding the
second condition, the levy’s effectiveness during the
first month of its operation speaks for itself: At a
modest nickel per bag, the tax raised $150,000 in
January, and a staggering 19.2 million fewer bags
were issued by city’s food and grocery establish-
ments.41 Under the NCSL’s criteria, despite its lack
of neutrality, the district’s bag tax comports with the
principles of a sound tax system.

Conclusion
Like any selective sales tax intended to influence

behavior, the district bag tax is an imperfect vehicle

36It is at least arguable that the tax actually affects
wealthier individuals to a greater degree. That is because
higher-income individuals tend to eat out more frequently
than poorer individuals at restaurants and similar retail
establishments that are obligated to impose the bag tax.
Regardless of the force of that argument, the measures taken
by the district government to reduce the levy’s regressivity
are laudable and effective.

37See D.C. Code section 8-102.06(2).

38Lower-income individuals are compelled to modify their
behavior, however. That is problematic in and of itself under
the principle of neutrality, as discussed infra, though not to
the same degree as other excise taxes.

39Brunori, supra note 1, at 15-16 (explaining that state tax
systems ‘‘have generally failed to attain neutrality.’’).

40See National Conference of State Legislatures, ‘‘Prin-
ciples of a High-Quality State Revenue System’’ (June 2007).

41See Tim Craig, ‘‘Bag Tax Raises $150,000, but Far Fewer
Bags Used,’’ The Washington Post, Mar. 29, 2010, available at
http://voices.washingtonpost.com/dc/2010/03/bag_tax_raises_
150000_bu t_far.html?wprss=dc.
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for advancing the district council’s political and
social aims. The tax has loopholes42 and is not
universally accepted by district citizens.43 During
the council’s public hearings after Bill 18-150’s in-
troduction last year, one citizen expressed a fear
that the new tax would hurt small businesses,
saying the excise ‘‘is the first slide down a slippery

slope of raising money.’’44 Whether those fears will
be realized is yet to be seen. With budget shortfalls
increasing, state governments may be forced to
continue sliding down the excise tax slippery slope.
Nevertheless, the bag tax is the product of a
thoughtful attempt by the council to find a practical
solution to the pollution of the Anacostia River while
also avoiding most of the policy problems tradition-
ally associated with selective sales taxes. The wis-
dom of such taxes aside, with a reduction of 19.2
million paper and plastic bags in January alone, it is
undeniable that the bag tax has been successful in
achieving its overall objective. ✰

42For example, the bag tax does not apply to newspaper
bags, bags for laundry and dry cleaning, or bags to contain or
wrap frozen foods. See D.C. Code section 8-102.01(1)(A)(ii),
(C). Also, restaurants, food courts, and fast food establish-
ments that have seating only have to collect the tax on plastic
bags — they are exempt from charging the 5-cent excise tax
for paper bags.

43See Annie Gowen, ‘‘D.C. Bags Wasteful Shopping Habit
With Tax on Paper and Plastic,’’ The Washington Post, Jan. 2,
2010, available at http://www.washingtonpost.com/wp-dyn/
content/article/2010/01/01/AR2010010101673.html (report-
ing mixed reactions from citizens on the tax in its first few
days of implementation).

44Anacostia River Cleanup and Protection Act of 2009:
Hearing on B. 18-150 Before the Comm. on Gov’t Operations
and the Env’t and the Comm. on Fin. and Revenue, D.C.
Comm. Rep., B. 18-150 (Apr. 1, 2009) (statement of Warren
Easley).
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