



























































this discussion, various lengths of time were suggested which would
enable NSP to ship the waste out of Minnesota safely. Time frames
ranging from one to eight years were mentioned. Although the bill
as finally enacted has no specific time frame, it is unreasonable
to conclude that the legislature, after having discussed figures
ranging from one to eight years, anticipated that waste would be
stored for a much longer time period. This leads us to conclude
that the legislature assumed that radioactive waste at Prairie
Island would stay in the pools for 1, 2, 3, 5, or 8 years--long
enough for the waste to cool down so it could be safely shipped to

Illinois or some other permanent storage site outside Minnesota.

¥ (...continued)

Regulatory Commission, final shipment would be in a safer
mode, because it had decayed. This bill’s requirement is
in conflict with general industry and NRC philosophy to
allow radioactive waste decay in its initial safe storage
facility at the plant, so that the hazards of
transportation are minimized. We emphasize that the
plant is designed to safely store this material before it
is transported. And the whole philosophy is that you
allow it to decay in the plant before you ship it.

Hearing on S.F. No. 1133 Before the Senate Committee on Agriculture

and Natural Resources (Apr. 22, 1977) (statement of Gerard

Goering) .

¥ This concern was expressed in an earlier version of the
bill:

Sec. 2 [MINNESOTA RADIOACTIVE WASTES.] Any radioactive
wastes produced within the state of Minnesota shall be
disposed of outside the state. Retention of radioactive
wastes produced within the state shall be permitted for
any period of time necessary for the waste to become safe
to transport out of the state or until disposal sites
outside of the state become available.

S.F. 1133 (Apr. 6, 1977).

(continued. . .)



The legislature did not anticipate that Prairie Island’'s waste
would be stored outside the poolé in a facility similar to the
federal facilities discussed, for a much longer period of time. It
is unreasonable to assume that the legislature intended the Act to
cover above-ground storage of radioactive waste in steel canisters
when the federal government built such a site, but not when such a
facility was built by an entity other than the federal government.
We find no evidence that the legislature intended that a‘facility
such as NSP’s proposed storage facility would escape legislative
review.

Our reading of the statute and review of the legislative
history lead us to conclude a site upon which radiocactive waste is
"permanently stored" includes retrievable as well as irretrievable
storage facilities, and that the retrievable classification
includes a facility whose function is to store waste after it has

cooled sufficiently so it can be transported safely. Thus, we

(...continued)
Our conclusion is consistent with the description of the bill

by Senator Luther, author of the Senate bill, before the Senate
Committee:

[In addition to the bill’s transportation provision, the
bill provides that] those nuclear wastes products that
are produced in the state of Minnesota may remain here on
a temporary basis until storage facilities are found in
other states or until a permanent storage facility is
approved in this state.

Hearing on S.F. No. 1133 Before the Senate Committee on Agriculture
and Natural Resources (Apr. 22, 1977) (statement of Sen. Luther).
Our conclusion 1s also supported by the testimony from NSP
indicating the need for keeping the waste to allow it to decay so
it could be shipped safely. Hearing on S.F. No. 1133 Before the
Senate Committee on Agriculture and Natural Resources (Apr. 22,
1977) (statement of Gerard Goering).
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conclude the commission erred by not including NSP’'s proposed
facility within the scope of the term "radioactive waste management
facility." We hold that NSP’'s proposed facility must be classified
as a radioactive waste management facility, and thus, NSP must

obtain legislative authorization pursuant to Minn. Stat. § 116C.72.

II. Public Interest

The commission concluded that the consequences to society of
granting the certificate of need for the project are more favorable
than the consequences of denying the application. Relators contend
that NSP failed to show a need for the proposed storage fadility.

Under Minn. Stat. § 216B.243, subd. 3 (1990), the commission
cannot certify a "proposed large energy facility" unless "the
applicant has justified its need." One factor to be taken into
account is "possible alternatives for satisfying the energy demand
including but not limited to potential for increased efficiency of
existing energy generation facilities." Id., subd. 3(7).

The commission examined alternatives at length. This question
is inherently a matter requiring expertise in the energy field.

See Regerve Mining Co. v. Herbst, 256 N.W.24d 808, 824 (Minn. 1977)

(courts should defer to agency’'s expertise in the field of its
training, education, and experience). We hold the commission’s
determination that the consequences to society of granting the
certificate of need are more favorable than the consequences of

denying the application is supported by substantial evidence.



III. Supplemental Environmental Impact Statement

The Environmental Impact Statement (EIS) for NSP’s proposed
facility was premised on the facility being temporary. The
Minnesota Environmental Quality Board (EQB) concluded that a
supplemental EIS would be required if the commission found the
facility would be permanent. The EQB stated:

[A] conclusion by the [commission] that the proposed

storage 1is actually permanent would require additional

environmental review through the preparation of a
Supplemental EIS or perhaps a new EIS.

Our interpretation of the term "radioactive waste management
facility" is based on our reading of the legislative history and
our understanding of legislative intent. We have concluded that
NSP’s proposed facility is properly classified as one in which

waste 1g permanently stored. Thus, the EQB may have to preparé a

supplemental EIS.

IV. Minnesota Environmental Law

The Community argues that the proposed facility will violate
section 116B.09, subdivision 2 of the Minnesota Environmental

Rights Act, and section 116D}O4; subdivision 6 of the Minnesota

Environmental Policy Act.

The Minnesota Environmental Rights Act provides:

In any such administrative, licensing, or other similar
proceedings, the agency shall consider the alleged
impairment, pollution, or destruction of the air, water,
land or other natural resourcesg located within the state
and no conduct shall be authorized or approved which
does, or isg likely to have such effect so long as there
is a feasible and prudent alternative consistent with the
reasonable requirements of the public health, safety, and
welfare and the state’s paramount concern for the
protection of its air, water, land, and other natural
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resources from pollution, impairment, or destruction.
Economic considerations alone shall not justify such
conduct.

Minn. Stat. § 116B.09, subd. 2 (1990). There is identical language
in the Minnesota Environmental Policy Act. See Minn. Stat. §
116D.04, subd. 6 (1990).
"Pollution, impairment or destruction" is defined as
any conduct by any person which violates, or is likely to
violate, any environmental quality standard, limitation,
rule, order, license, stipulation agreement, or permit of
the state or any instrumentality, agency or political
subdivision thereof which was issued prior to the date
the alleged violation occurred or is likely to occur oxr

any conduct which materially adversely affects or is
likely to materially adversely affect the environment.

Minn. Stat. § 116B.02, subd. 5 (1990).

The statute is couched in general terms, leaving to the
agencies the duty of determining precisely what standards will
fulfill the environmental policy enunciated by the legislature.

See Reserve Mining Co., 256 N.W.2d at 838. If the legislature

authorizes the proposed facility, the commission should determine
the standards that are appropriate under the Minnesota
Environmental Rights Act and the Minnesota Environmental Policy Act
and apply those standards to the proposed facility.
D ECILISION

The commission erred in determining that NSP need not obtain
express legislative authorization for its proposed facility. The
commigsion properly determined that the proposed storage facility
is in the public interest. In light of our determination that the
proposed facility is properly classified as one in which waste is

permanently stored, a supplemental EIS may be necessary. The



commission should determine the appropriate standards under the
Minnesota Environmental Rights Act and the Minnesota Environmental
Policy Act and apply those standards to the proposed facility.

Affirmed in part, reversed in part, and remanded.

Dated: May 28, 1993
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