
























































































































































































































































































STATE OF MINNESOTA
OFFICE OF THE STATE AUDITOR

TIF MEMORANDUM #7

TO:

FROM:

DATE:

RE:

County Auditors

Tax Increment Financing Division

Spring/Summer 1998

Distribution of Money Paid to a County Auditor for Violations ofTiF Law

The 1998 Omnibus Tax Act included a provision which clarifies the tax increment financing (TIF)
statute that governs the distribution of money paid to a county auditor by a municipality or TIF
authority for violations ofTiF law. The provision applies to violation payments by a municipality
to a county auditor under Minn. Stat. § 469.1771, subd. 5, and violation payments by a TIF authority
to a county auditor under Minn. Stat. § 469.1771, subds. 21 and 3.2

The new language provides that a county auditor is not to distribute to the municipality that approved
the TIF district any money pai? to the county auditor by the municipality or TIF authority for
violations of TIF law if the municipality or TIF authority did not make payment within sixty days
after receiving a notice ofnoncompliance from the Office ofthe State Auditor (OSA) requiring the
payment, or the municipality or TIF authority made payment only after a county attorney
commenced an action to compel the payment:

Ifthe authority does not have sufficient increments or other available money to make
a payment required by this section, the municipality that approved the district must
use any available money to make the payment including the levying of property
taxes. Money received by the county auditor under this section must be distributed
as excess increments under section 469.176, subdivision 2, paragraph (a), clause (4);...
except that if the county auditor receives the payment after (1) 60 days from a
municipality's receipt of the state auditor's notification under subdivision 1,
paragraph (ct of noncompliance requiring the payment. or (2) the commencement
ofan action by the county attorney to compel the payment. then no distributions may
be made to the municipality that approved the tax increment financing district.

Laws 1998, ch. 389, art. 11, sec. 9 (amending Minn. Stat. § 469.1771, subd. 5).
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The statute now provides incentive to timely make payment to the county auditor for violations of
TIF law by the TIF authority. Ifthe TIF authority or municipality makes payment prior to expiration
ofthe 60-day time period or commencement oflegal action to compel payment, the municipality will
receive a share of the money when the county auditor distributes the money as excess increment.
If payment is delayed, the municipality will lose its share of the money when the county auditor
distributes the money as excess increment.

Ifyou have questions regarding the information contained in this memorandum, please contact the
OSA's TIF Division at (612) 296-9255. Ifyou have specific questions regarding the distribution of
money paid for violations ofTIF law, returned excess increment, or excess taxes on net tax capacity,
please contact Jerry Silkey, Department of Revenue, at (612) 296-0256.

IIfan authority includes or retains a parcel ofproperty in a tax increment financing district that does
not qualify for inclusion or retention within the district, the authority must pay to the county auditor
an amount ofmoney equal to the increment collected from the property for the year or years. The
property must be eliminated from the original and captured tax capacity ofthe district effective for
the current property tax assessment year. This subdivision does not apply to a failure to decertify
a district at the enq of the duration limit specified in the tax increment fuUmcing plan. Minn. Stat.
§ 469.1771, subd. 2.

2If an authority expends revenues derived from tax increments, including the proceeds of tax
increment bonds, (1) for a purpose that is not a permitted project under section 469.176, (2) for a
purpose that is not permitted under section 469.176 for the district from which the increment was
received, or (3) on activities outside ofthe geographic area in which the revenues may be expended
under this chapter, the authority must pay to the county auditor an amount equal to the expenditures
made in violation of the law. Minn. Stat. § 469.1771, subd. 3.



STATE OF MINNESOTA
OFFICE OF THE STATE AUDITOR

TIF MEMORANDUM #8

TO: County Auditors

FROM: Tax Increment Financing Division

DATE: Summer 1998

RE: Distribution of Tax Increment After Duration Limit ofTIF District Has E~pired

The Office of the State Auditor (OSA) has received calls from a number of county auditors asking
how they should handle situations where the duration limit ofa tax increment financing (TIF) district
is measured from approval of the TIF plan and the decertification limit falls on a date such as
September 15, between the first-and second-half property tax settlements. I Some county auditors
have advised the OSA of the difficulty they have in calculating tax increment for the first-half
settlement, but not for the second-half settlement, using the computer software packages they have
to calculate property taxes and settlements. County auditors faced with this situation have asked the
OSA whether they may distribute tax increment in the second-half settlement, even though the
settlement is after the statutory maximum duration limit, and then expect the TIF authority to return
all of the second-halfpayment for distribution as excess tax increment. See Minn. Stat. § 469.176,
subd.2.

In addition to the problems created by mid-year decertifications, some county auditors have
mistakenly calculated the year's settlements to include tax increment from a TIF district that already
should have been decertified, but have discovered the mistake before making the first-half
settlement. County auditors faced with this situation have asked the OSA ifthey may distribute tax
increment in the first-half settlement, expect the TIF authority to return it, and fix the problem before
the second-half settlement.

A county auditor should not distribute tax increment from a TIF district: after the district has or
should have been decertified, even ifpreventing the distribution is difficult and time-consuming due

I This situation will arise only if the TIF district is a soils condition district with a certification
request date before July 1, 1997 or an economic development district. It is only these two types
of districts that have a statutory duration limit calculated from the date of approval of the TIF
plan. For TIF districts whose duration limits are based upon the first receipt of increment, any
increment from taxes payable in the year in which the district terminates must be paid to the TIF
authority. See Minn. Stat. § 469.176, subd. 1b, para. (b). For further information regarding
calculation of TIF district duration limits, see TIF Memorandums #2 and #6.
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to computer software limitations or because the county auditor discovers just before the settlement
date that no tax increment should be distributed.

Making a distribution of tax increment after a TIF district has or should have been decertified is
problematic for a number of reasons. First, if the TIF district should have been decertified because
it reached its statutory maximum duration limit, Minnesota law clearly states that "[n]o tax
increment shall in any event be paid to the authority" after the duration limit has been reached. See,
e.g., Minn. Stat. § 469.176, subd. 1b, para. (a).

Second, during the 1998 session, the Legislature passed a new law which makes clear that county
auditors have the authority and duty to decertify TIF districts when the statutory maximum duration
is reached, or sooner if the TIF plan provides an earlier decertification date or the TIF authority
requests an earlier decertification. See Laws 1998, ch. 389, art. 11, sec. 7 (enacting Minn. Stat. §
469.177, subd. 12). Decertification of a TIF district means that the district has been tenninated
because the county auditor has removed all remaining parcels from the district, which in turn means
that there will be no more tax increment to distribute. See Laws 1998, ch. 389, art. 11, sec. 1
(enacting Minn. Stat. § 469.174, subd. 28).

Third, the TIF laws provide that a TIF authority that "includes or retains a parcel ofproperty in a tax
increment financing district that does not qualify for inclusion or retention within the district, ...
must pay to the county auditor an amount of money equal to the increment collected from the
property for the year or years." Minn. Stat. § 469.1771, subd. 2. Thus, the TIF authority will be in
violation of the law if it continues to receive tax increment from a TIF district after it should have
been decertified, and any money that the TIF authority ultimately returns to the county is most
appropriately considered a penalty payment under Minn. Stat. § 469.1771, subd. 2. If a TIF
authority receives a notice ofnoncompliance for receiving increment beyond the statutory maximum
duration of a district and delays making this penalty payment to the county auditor beyond 60 days
after receipt of the noncomplian~ notice, the municipality which approved the TIF plan will lose
its share of the county auditor's redistribution of the payment. See Laws 1998, ch. 389, art. 11, sec.
9 (amending Minn. Stat. § 469.1771, subd. 5). Finally, the potential for error, delay, and
disagreement increases if increment is paid to a TIF authority only to have the TIF authority pay an
equal amount of money back to the county.

A county auditor should only distribute tax increment from a TIF districHhat has or should have
been decertified if 1) after decertification, the county collects property taxes that were delinquent
when the TIF district was decertified from a parcel that was in the TIF district when the district was
decertified and 2) certain statutory conditions are met. A TIF authority is entitled to receive tax
increment from delinquent property taxes collected after a TIF district has reached its duration limit
or been decertified only to the extent that the TIF district's bonds or contractual obligations went
unpaid or were paid from a source other than tax increment because the property taxes were not paid
when due. See Minn. Stat. § 469.176, subd. 1f. A county auditor should require a TIF authority to
provide documentation that these statutory conditions have occurred before distributing any post­
decertification, delinquent tax increment to the TIF authority.
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If you have questions regarding TIF Memorandum #8 or any other TIF issue, please contact the
GSA's TIF Division at (651) 296-9255.
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MINNESOTA SMALL BUSINESS ASSISTANCE OFFICE
Publications List· January 1999

____A Guide to Starting a Business in Minnesota
A discussion of many of the major issues faced by persons planning to start a new business in
Minnesota. Topics include: choosing a form of organization; business name filing information;
business licenses and permits; business plans; financing; issues for employers; an orientation to
business taxes; small business resources, and other topics. Updated annually.

____An Employer's Guide to Employment Law Issues in Minnesota
A collaborative effort of the Minnesota Small Business Assistance Office and the law firm of
Lindquist & Vennum, this guide is designed to alert Minnesota employers to issues which
commonly arise in the employment relationship. Material includes employee hiring, ongoing
workplace practices, and discharge. (Sixth Ed., July 1998)

__An Employer's Guide to Employee Handbooks in Minnesota
A joint publication of the Minnesota Small Business Assistance Office and the law firm of Rider,
Bennett, Egan & Arundel, L.L.P., this booklet discusses some of the major issues associated with
the development of employee handbooks, including handbook functions, the concept of "at will"
employment, and determining appropriate handbook provisions. The booklet provides drafting
and implementation tips and illustrative examples. (Third Ed., January 1997)

___Incorporating and Operating a Minnesota Business Corporation
A joint publication of the Minnesota Small Business Assistance Office and the law firm of Rider,
Bennett, Egan & Arundel, LLP. This publication is intended to help shareholders, directors and
officers of new Minnesota corporations identify and address various post-incorporation operational
issues. (Third Ed., January 1998)

___A Manufacturer's Guide to Product Liability Law in Minnesota
This publication is a collaborative effort of the Minnesota Small Business Assistance Office and
the law firm of Popham, Haik, Schnobrich & Kaufman, Ltd. It is intended to provide
manufacturers with a basic overview of the law of product liability in Minnesota and covers the
theories of liability that can be employed against product makers, the methods by which damages
are measured, and basic information on evidence and jurisdiction.ESecond Ed., June 1996)

___A Guide to Intellectual Property Protection
This joint publication of the Minnesota Small Business Assistance Office and the law firm of
Merchant, Gould, Edell, Welter and Schmidt, P.A., is a primer on the protection afforded
intellectual property by patents, copyrights and trademarks. It serves as a plain language
introduction to the intellectual property protection process and as a guide to identifying issues
before consulting counsel.
(Eighth Ed., June 1996)

___Doing Business in the United Kingdom
A joint publication of the Minnesota Small Business Assistance Office and the law firm of
Doherty, Rumble & Butler Professional Association. Its purpose is to provide U.S. business
persons with an overview of the major legal, business and other considerations involved in
conducting business activities in the United Kingdom. (April 1998)



___.An Introduction to Franchising
A collaborative effort of the Minnesota Small Business Assistance Office and the law firm of
Briggs and Morgan, P.A. This publication provides a realistic discussion of the practical business,
legal and procedural considerations involved in the establishment, marketing and operation of a
franchise. (Second Ed., September 1998)

___.A Legal Guide for the Software Developer
This booklet, prepared jointly by the Minnesota Small Business Assistance Office and Merchant,
Gould, Smith, Edell, Welter & Schmidt, P.A., is written for the inventor, creator or developer of
software and addresses the complexities of intellectual property protection of software. Included is
a discussion of protection of patents, copyrights, trade secrets, trademarks, and acquisition of
rights in software and distribution of software. Also included is an overview of protection of
software internationally. (Fifth Ed., April 1996)

___Raising Capital: Securities Law and Other Considerations­
An Entrepreneur's Guide
A collaborative effort of the Minnesota Small Business Assistance Office and the law firm of
Oppenheimer Wolff & Donnelly, this guide provides an overview of securities law considerations
involved in raising capital. (Third Ed., March 1997)

___Doing Business in the European Union
Prepared with the law firm of Faegre & Benson, P.L.L.P., this publication is designed to assist
Minnesota businesses as they formulate plans for their companies' international operations in
Europe. (Second Ed., March 1995)

___.Advertising Law Primer
This publication is a brief overview of some of the most frequently occurring issues in advertising
and product labeling. It is a joint publication of the Minnesota Small Business Assistance Office
and the law firm of Merchant, Gould, Smith, Edell, Welter and Schmidt, P.A. (May 1995)

___An Employer's Guide to Employee Stock Ownership Plans
A joint publication of the Minnesota Small Business Assistance Office and the law firm of
Winthrop & Weinstine, P.A., this guide discusses the establishment of an Employee Stock
Ownership Plan (ESOP), certain operational aspects of ESOPs, such as administrative concerns,
leveraged ESOPs, and the uses of ESOPs. (Second Ed., January 1998)

Small Business Notes (Available on the Web at www.dted.state.mn.us/news/sbn/sbn.html)
A serial publication directed toward attorneys, accountants and others who counsel small
businesses. It presents a brief overview of recent trends, developments and issues affecting small
businesses.

All of these publications are available free of charge. To request any of them, please place a check mark
next to the desired publication. Fill in your name and address below and return this form to the Minnesota
Small Business Assistance Office, 500 Metro Square Building, 121 7th Place East, St. Paul, MN 55101­
2146; or you may call (651) 296-3871 or 1-800-657-3858 and ask for the Small Business Assistance
Office. E-mail questionsorcommentstodted@state.mn.us.

Name

Firm Name

Street Address

City, State and Zip Code



Other DTED Publications

These publications are produced by the Department of Trade and Economic Development.

General DTED Information
o 1998 Agency Pel!ormance Report
o 1998 Business Assistance Report
o 1998 Migration ofMinnesota's Manufacturers Report
o Minnesota Living
o Resources
o All About Minnesota

Business and Economic Development
o Economic Development Strategy brochure
o Minnesota ... A Great State for Business brochure
o Economic Development Authority Handbook
o Tax Increment Financing Handbook
o Positively Minnesota
o Compare Minnesota: An Economic and Statistical Factbook
o Minnesota's Computer and Electronic Components Industry: A Review of Key Location Factors
o Minnesota's Printing and Publishing Industry Study
o Minnesota Quarterly Business Expansion Report
o Business Tracking System (BTS) Quarterly Report
o Issue Brief Productivity is the Key to Minnesota's Economic Growth
o Analyzing Growth ofLabor Demand in Minnesota
o Women-Owned Businesses: An Analysis ofAccess to Capital

International Trade
o Services for Exporters (Minnesota only)
o Export Tools & Techniques and Export Process
o International Business Services Directory (Minnesota, only)
o Minnesota Trade Statistics: A Factbook ofExports and Foreign Direct Investment
o Minnesota Economy at a Glance
o International Indicators
o Quarterly Trade Statistics

Tourism
o Financial Assistance Guide for Tourism

These publications are available free of charge. To request any of them, please place a check mark next
to the desired publication. Fill in your name and address below and return this form to the Minnesota
Department of Trade and Economic Development, Office of Professional and Technical Resources, 500
Metro Square Building, 121 7th Place East, St. Paul, MN 55101-2146; or you may call (651) 296-5022
or 1-800-657-3858. E-mail questionsorcommentstodted@state.mn.us.

Name: ~ _

Firm Name:

Street Address: _

City, State and Zip Code: _



Charting Your Course, Tax Increment Financing
1998, Ehlers and Associates, Inc. Minneapolis,
MN, February 1998.

Fundamentals of Tax Increment Financing, Arlin
B. Waelti, Gray, Plant, Mooty, Mooty &
Bennett, P.A., Minneapolis, MN, November
1996.

Tax Increment Financing Basics, Sid Inman and
Mark Ruff, Ehlers and Associates, Inc.
Minneapolis, MN, July 1995.

Tax Increment Financing, Fundamentals and
Trends, Ehlers and Associates, Inc. Minneapolis,
MN, February 1996.

Tax Increment Financing (TIF) in Minnesota,
Concepts and Mechanics, Springsted, St. Paul,
MN, October 1995.

Tax Increment Financing, Program Evaluation
Division Office of the Legislative Auditor, State
of Minnesota, March 1996.

Tax Increment Financing Tools Which Facilitate
Development While Protecting Cities and
Authorities, Carey M. Moe, State Auditor's
Office, State of Minnesota, November 1996.

Tax Increment Financing Trends, Tips and
Traps, Ehlers and Associates, Inc. Minneapolis,
MN, February 1997.
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